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I. Introduction 

I.A. Summary of qualifications and experience 

(1) I am Gregory S. Crawford, Professor of Applied Microeconomics at the University of Zurich in 
Switzerland. I received a PhD in economics from Stanford University in 1998. I was an assistant 
professor at Duke University, an assistant and later associate professor at the University of Arizona, 
and full professor at the University of Warwick in the United Kingdom. In 2007–08, I served as Chief 
Economist at the Federal Communications Commission (FCC), an independent federal regulatory 
agency charged with regulating a number of media and communications industries, including the 
broadcast and cable television industries. I reported directly to the Chairman of the FCC and advised 
him and his staff on a number of topics in these industries, including mergers, spectrum auction 
design, media ownership, network neutrality, and bundling. After my service at the FCC, I joined the 
Department of Economics at the University of Warwick as a full professor and, in 2013, moved to the 
University of Zurich as a (chaired) Professor of Applied Microeconomics. I am Director of Graduate 
Studies for the economics department. In 2011, I was invited to be a research fellow at the Centre for 
Economic Policy Research, one of the leading European research networks in economics. In 2014, I 
was asked to be one of the co-Program Directors for the Centre’s Industrial Organization Programme. 

(2) I conduct research on topics in both industrial organization and law and economics. Much of my 
research has analyzed the cable and satellite television industries. I have published extensively at the 
intersection of these fields, with papers that have evaluated conditions of demand and supply within 
the cable television industry and the consequences of regulation on economic outcomes in cable 
markets.1 When the National Bureau of Economic Research (NBER) commissioned a volume 
analyzing the consequences of economic regulation across a number of American industries, I was 
asked to write the chapter on cable television.2 I was also recently asked to write a chapter for the 
Handbook of Media Economics on the economics of television and online video markets.3 I have 

                                                      
1  Gregory S. Crawford, “The Impact of the 1992 Cable Act on Household Demand and Welfare,” RAND 

Journal of Economics 31, no. 3 (2000): 422−49; Gregory S. Crawford and Matthew Shum, “Monopoly 
Quality Degradation and Regulation in Cable Television,” Journal of Law and Economics 50, no. 1 (2007): 
181−209; Gregory S. Crawford and Joseph Cullen, “Bundling, Product Choice, and Efficiency: Should 
Cable Television Networks Be Offered A La Carte?” Information Economics and Policy 19, no. 3−4 (Oct. 
2007): 379−404; Gregory S. Crawford and Ali Yurukoglu, “The Welfare Effects of Bundling in 
Multichannel Television Markets,” American Economic Review 102, no. 2 (2012): 643–85; Gregory S. 
Crawford, Robin S. Lee, Michael D. Whinston, and Ali Yurukuglu, “The Welfare Effects of Vertical 
Integration in Multichannel Television Markets” (NBER Working Paper No. 21832, 2015). [edit citation] 

2  Gregory S. Crawford, “Cable Regulation in the Satellite Era,” in Economic Regulation and Its Reform: What 
Have We Learned? ed. N. Rose, chap. 5 (Chicago: University of Chicago Press, forthcoming). The NBER is 
a private, non-profit research organization dedicated to studying the science and empirics of economics. It is 
the largest economics research organization in the United States. 

3  Gregory S. Crawford, “The Economics of Television and Online Video Markets,” Chapter 7 in Handbook of 
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published numerous academic articles in such outlets as the American Economic Review, 
Econometrica, the RAND Journal of Economics, and The Journal of Law and Economics.  

(3) I have testified twice previously before the Copyright Royalty Board (CRB), first as a rebuttal witness 
for the Commercial Television Claimants in the predecessor to this proceeding and later as a direct 
and rebuttal witness for Music Choice in the determination of reasonable royalties for the use of 
sound recording performance rights on “pre-existing subscription services” (PSS) between 2013 and 
2017.4 In October 2016, I again submitted direct testimony on behalf of Music Choice in the 
subsequent proceeding governing royalties for sound recording performance rights on PSS between 
2018 and 2022. My curriculum vitae is submitted as Appendix E.  

I.B. Executive summary 

I.B.1. Scope of charge  

(4) I have been asked by counsel for the Commercial Television Claimants to provide an econometric 
basis for determining the appropriate division of royalties paid by cable systems under the Section 
111 statutory license for the carriage of distant broadcast television signals between 2010 and 2013 
among claimants representing rights-holders of different types of program content. 

(5) I understand that previous proceedings have established that the relevant standard for such a division 
is “relative marketplace value.” Thus, the purpose of my testimony is twofold: to provide the Judges 
with an economic framework for determining the relative marketplace value of the different program 
categories at issue and to use a regression analysis to provide an estimate of the relative marketplace 
value of the different claimants’ programming during this period. 

I.B.2. Summary of conclusions 

(6) I begin my report in Section II by introducing an economic framework to help explain cable 
operators’ incentives to carry distant broadcast signals. I first introduce the nature of cable operators’ 
incentives to carry cable channels in general. This analysis yields insights into both the primacy of 
subscriber fees in operators’ profit considerations where advertising revenues are unavailable and the 
importance of negative correlations in subscribers’ willingness-to-pay in a market where channels are 
sold in bundles.  

                                                                                                                                                                     
Media Economics, Vol. 1 (North-Holland, 2015), 267–339.  

4  See In the Matter of Determination of and Terms for Preexisting Subscription and Satellite Digital Audio 
Radio Services, Docket No. 2011-1 CRB PSS/Satellite II. 
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(7) In the second half of Section II, I apply these insights to the carriage of distant broadcast signals. As 
distant broadcast signals cannot receive advertising revenue, they fit into the general framework 
described above. I conclude that, to the extent different types of programming have different average 
values to households, distant signals that carry more higher-value programming are more likely to be 
carried. I also conclude that channels that appeal to niche tastes are more likely to increase cable 
operator profitability due to the likelihood that household tastes for such programming are negatively 
correlated with tastes for other components of cable bundles. 

(8) In Section III I consider what the appropriate hypothetical market is and how best to recover relative 
marketplace values. I conclude that the appropriate hypothetical market for the carriage of distant 
broadcast signals would, like the current market for cable channel carriage, involve the retransmission 
of entire broadcast television stations. I further conclude that the best method for recovering relative 
marketplace values is to apply a regression approach using outcomes from the existing market, 
despite the fact that royalties for the carriage of existing distant signals are regulated and not freely 
determined in a marketplace.  

(9) In Section IV, I describe several changes in the pay television marketplace that have occurred since 
the last proceeding and that influenced my analysis. The first was the entry of two new pay-television 
operators, AT&T and Verizon, that have quickly grown into the fourth and fifth largest operators in 
the United States. The second is the continued consolidation of cable systems, reducing both the 
number of owners in the industry and the number of physical systems providing service (with a 
consequent increase in the number of subscribers per system). The last was the passage in 2010 of the 
Satellite Television Extension and Localism Act of 2010 (STELA), which, among other changes, 
introduced the ability of cable systems to report royalties at the level of a “subscriber group” (or 
subgroup), which is defined as a set of communities that receive the same portfolio of distant 
broadcast signals. I describe the impact these changes had on my econometric analysis in Section VI. 

(10) In Section V, I describe the two key datasets I use in my analysis. The first comes from Cable Data 
Corporation (CDC) and reports royalties paid by and the distant broadcast signals carried on each 
subscriber group of each Form 3 cable system for the eight six-month accounting periods between 
2010 and 2013. The second dataset comes from FYI Television (FYI) and reports, for each of these 
distant broadcast signals, all of the programs they aired in every given time period over the same 
four-year period. Under the direction of Dr. Chris Bennett of Bates White, the FYI data were 
allocated into categories associated with each of the claimant groups in this proceeding and linked to 
the royalty data using each distant broadcast signals’ call sign and network affiliation. The resulting 
estimation dataset I use in my analysis is much richer than datasets used in previous proceedings to 
quantify the relative value of alternative programming, in two ways: it has more than three times as 
many observations with which to estimate the average value of different program types, and it uses 
comprehensive information on the population of programs carried on each distant broadcast signal 
carried by a cable system in this time period to determine how many minutes of each type of 
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programming was carried on each distant signal. Both of these features enhance the statistical 
precision of my estimation procedure, a fact I demonstrate in Section VII. 

(11) In Section VI, I describe how I use these data to estimate an econometric model relating royalties paid 
by each subscriber group to the minutes of each type of programming represented by each of the 
claimant groups, while controlling for other factors that could influence royalties. Also in Section VI, 
I describe how to use the estimated parameters from the econometric model to calculate the marginal 
value of an additional minute of each programming type at issue in this proceeding, as well as the 
total value of each programming type and the share of the total value of the programming carried on 
all distant broadcast signals that should accrue to each programming type in this proceeding. 

(12) In Section VII, I present initial results of my econometric analysis and share calculations. I find that 
different types of programming are indeed valued differently by cable systems under this analysis, 
with Sports programming having the highest average marginal value, followed by Commercial 
Television programming, Canadian programming, Program Supplier programming, Public Television 
programming, and Devotional programming. Furthermore, I test whether the estimated parameters 
underlying these marginal values are stable across years and find that they are. I then use the 
estimated marginal values and the number of compensable minutes of each programming type to 
calculate an initial predicted share of the royalty pool for each programming type.  

(13) I then address a significant attribute observed in the data: the presence of network programming on a 
distant broadcast station that duplicates programming offered either on a local broadcast station or on 
another imported distant broadcast station. If, as I believe to be the case, such programming has no 
value to cable systems, my initial econometric analysis described above necessarily estimates an 
average value of program minutes of each type, with the average taken over non-duplicate 
programming (that has positive value) and duplicate programming (that has no value). 

(14) Thus, in a final analysis, I drop all duplicate network programming on distant broadcast signals, re-
estimate the model, and calculate final estimates of the share of the royalty pool that should accrue to 
each programming type.  

(15) The majority of duplicate programming arises in the Public Television, Sports, and Program 
Suppliers program categories. As expected, dropping such programming deaverages the estimated 
value of programming minutes, increasing it for all programming types. I find that Sports 
programming has the highest average marginal value of 96.3 cents/minute, followed by Commercial 
Television programming (15.9 cents/minute), Canadian programming (11.7 cents/minute), Program 
Supplier programming (6.9 cents/minute), Public Television programming (5.4 cents/minute), and 
Devotional programming (3.2 cents/minute). As in my initial analysis, I test whether the estimated 
parameters underlying these marginal values are stable across years and again find that they are. 

CORRRECTED 
April 11, 2017
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(16) I conclude my final analysis by calculating the shares of the royalty pool that should accrue to each 
category of claimants in this proceeding. These are my preferred estimates and are, on average across 
the years 2010–2013, 23.4% for Program Suppliers, 35.13% for Joint Sports Claimants, 19.49% for 
Commercial Television Claimants, 17.02% for Public Television Claimants, 0.71% for Devotional 
Claimants, and 4.24% for Canadian Claimants. I also calculate and present estimates of the share of 
the royalty pool for each claimant in each year in the 2010 to 2013 period. 

CORRRECTED 
April 11, 2017
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II. An economic framework for the division of distant signal 
royalties among content categories  

II.A. The economics of channel carriage by cable television systems 

II.A.1. Overview 

(17) The carriage of distant broadcast stations by cable television systems exists within the broader context 
of channel carriage decisions made by cable systems more generally.5 Cable systems select the cable 
television channels they wish to carry (e.g., ESPN, CNN, MTV), construct channel lineups, and 
bundle these channels into tiers of service, which they offer to households for a monthly fee.6 They 
also select which, if any, distant broadcast stations they wish to carry, almost always placing them on 
their lowest tier of service.7 

(18) Cable systems earn the majority of their revenue from sales of monthly subscriptions to households, 
but they also earn some revenue from sales of advertising on those cable channels that permit 
advertising.8 They pass along a portion of this subscription revenue to the cable channels in the form 
of a per subscriber monthly fee called an “affiliate fee” in return for the right to distribute those 
channels on the system.9 For example, cable systems in 2016 paid Disney an average of $7.21 per 
subscriber per month for the right to carry ESPN.10  

(19) Most cable channels are owned by large, multichannel content providers such as Disney (which owns 
ESPN and the Disney Channel, among other channels), Time Warner (which owns CNN, TBS, and 
TNT, among others), and Viacom (which owns MTV and Comedy Central). Most cable and satellite 
systems are owned by a small number of large multisystem distributors called multiple-system 

                                                      
5  The material in this section draws on Section 2 in my chapter, “The Economics of Television and Online 

Video Markets,” Chapter 7 in Handbook of Media Economics, Vol. 1 (North-Holland, 2015), 267–339. 
6  Most cable systems have a “Basic tier,” an “Expanded Basic Tier,” and one or more “Digital Tiers,” each 

with an increasing bundle of channels. See “Report on Cable Industry Prices”, Technical Report, Federal 
Communications Commission, 2011. MM Docket 92-266, DA-11-284A1, Released February 14, 2011, pp 
5-6. 

7  Cable systems also carry local broadcast stations on their lowest offered tier. 
8  Some cable channels choose not to offer advertising (e.g., Turner Classic Movies and so-called “movie 

channels” like Home Box Office and Showtime). 
9  Gregory S. Crawford, “The Economics of Television and Online Video Markets,” Chapter 7 in Handbook of 

Media Economics, Vol. 1 (North-Holland, 2015), 267–339.  
10  Frank Bi, “ESPN Leads All Cable Networks in Affiliate Fees,” Forbes.com. Jan. 8, 2015, available at 

http://www.forbes.com/sites/frankbi/2015/01/08/espn-leads-all-cable-networks-in-affiliate-
fees/#4b87b5a4e60c.  
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operators (MSOs). As of 2013, the biggest MSOs in the United States were cable operators Comcast, 
Time Warner Cable, AT&T, Verizon, Cox, and Charter.11 Satellite operators DirecTV and Dish 
complete the list of the eight largest cable and satellite operators.12 

II.A.2. Factors influencing cable system carriage decisions 

(20) Two important lessons arise from this structure of cable television markets that are particularly 
relevant for the importation of distant broadcast signals.  

(21) First, if a cable system cannot earn revenue from advertising on a cable channel, its carriage must 
necessarily be driven by the subscription revenues it can earn. This is obvious: while a cable system 
can earn advertising revenue on most cable channels, if it cannot sell advertising on a particular 
channel, then the only reason it would carry the channel is if it enhances the value of the bundle on 
which it is offered to households, increasing the system’s subscription revenues. 

(22) Less obvious is a second lesson: when channels are bundled for sale to households, cable operators’ 
subscription profits increase in (1) the difference between the amount households are willing to pay to 
have a channel included in a bundle and the license fee the system has to pay for that channel, and (2) 
the negative correlation in the demand for the channel relative to other channels included in the 
bundle. These conclusions draw on results I published in papers analyzing cable systems’ incentives 
to bundle and the implications those incentives have for their carriage decisions.  

(23) In a study published in Information Economics and Policy in 2007, Joseph Cullen and I simulated 
outcomes in an “average” cable television market to investigate the effects of selling channels in 
bundles on cable operators and subscribers. We concluded that “two key factors determine the 
consequences of bundling on [cable operators’] profit…: the difference between marginal cost and 
mean WTP [willingness-to-pay] for [channels] and [negative] correlation in that WTP for 
[channels].”13 

(24) The first factor, the difference between willingness-to-pay and costs, is intuitive. The average 
willingness-to-pay for a channel is just its “average demand,” that is, the average amount households 
would be willing to spend in order for that channel to be included in a bundle. This first factor says 

                                                      
11  While the FCC calls AT&T and Verizon “telephone Multichannel Video Program Distributors” (or 

“telephone MVPDs”), Section 111(f) of the Copyright Act defines a “cable system” in a way that would 
encompass these telephone MVPDs, and they file Statements of Account under Section 111. In what 
follows, I therefore refer to AT&T and Verizon as cable systems. 

12  See Federal Communications Commission (FCC), “Annual Assessment on the Status of Competition in the 
Market for the Delivery of Video Programming (Seventeenth Report)” (Paper DA 16-510, May 6, 2016), 
available at https://www.fcc.gov/document/17th-annual-video-competition-report, 4502. [Internal link]  

13  Gregory S. Crawford and Joseph Cullen. “Bundling, Product Choice, and Efficiency: Should Cable 
Television Networks Be Offered A La Carte?” Information Economics and Policy 19, no. 3−4 (2007), 388. 
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that systems have incentives to carry a channel when the gap between households’ willingness-to-pay 
for that channel and its cost to the system is greatest. That is, a cable system choosing between two 
channels with a cost of $0.10 per subscriber per month will carry the one for which consumers in its 
market are willing to spend an average of $0.30 per month before they will carry the one for which 
consumers are willing to spend $0.20 per month. 

(25) The second factor, negative correlation, is more subtle. Negative correlation in this context refers to a 
situation in which an individual having higher-than-average tastes for one channel will tend to have 
lower-than-average tastes for another. In television markets, it is common to find some individuals 
willing to pay more for one particular channel than another, while others have the opposite 
preferences.14 

(26) Negative correlation is important to cable system profitability because the great majority of cable 
channels (and all distant broadcast signals) are offered in bundles. Bundling effectively allows cable 
systems to charge different prices to different households for the same channel, despite charging the 
same overall price for the bundle. This “discriminatory” pricing effect increases—and the profit from 
adopting it generally increases—as the negative correlation in tastes for bundle components increases. 

(27) A simple example nicely demonstrates this effect.15 The following chart reports the willingness-to-
pay for each of two channels—news and weather—of two different types of subscribers in a cable 
market. In this example, a Type 1 subscriber would be willing to pay $4 for a news channel and $7 
for a weather channel, while a Type 2 subscriber would be willing to pay $7 for a news channel and 
$4 for a weather channel. 

Figure 1. Subscriber willingness-to-pay example (news and weather) 

Channel Type 1 subscribers’ WTP Type 2 subscribers’ WTP 
News $4 $7 

Weather $7 $4 

(28) I assume for simplicity that there are equal numbers of each subscriber type, that the cable system 
pays the same affiliate fee for each channel, and that this affiliate fee is zero. 

                                                      
14  For example, MTV (Music Television) targets its programming to appeal to young adults, and Lifetime 

targets its programming to appeal to adult women. As a result, it would not be surprising if young adults had 
higher-than-average tastes for MTV and lower-than-average tastes for Lifetime, while their mothers had the 
opposite preferences. That is, there is negative correlation in tastes for MTV and Lifetime across these 
consumers. 

15  This example is similar to that used in testimony presented in a previous proceeding by Dr. Steven 
Wildman. See Wildman, Steven, “In the Matter of Distribution of the 1990, 1991, and 1992 Cable Royalty 
Distribution Proceedings,” Statement before the Copyright Arbitration Royalty Panel, Washington, DC, 
Docket No. 94-3 CARP-CD90-92, August 15, 1995. 
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(29) If a cable system were to offer each channel separately, it would charge a price of $4 per channel, sell 
both a news channel and a weather channel to each type of subscriber, and earn $8 per subscriber. But 
if, instead, the system were to offer a single bundle of both networks, it would charge a price of $11 
for the bundle, sell the bundle to each subscriber, and earn $11 per subscriber, a 38% increase in 
profit. Bundling is profitable in this example because it lets the cable system implicitly charge the 
Type 1 subscribers $4 for news and $7 for weather and vice versa for Type 2 subscribers. Higher 
profits can be extracted by the cable operator because the two types of subscribers have relative 
program preferences (i.e., which program is preferred more than the other) that are opposite. In other 
words, preferences for news and weather are negatively correlated across these consumers. 

(30) A direct consequence of this property is that cable systems have an important incentive to add 
channels to a bundle for which consumer tastes are negatively correlated with the existing channels in 
the bundle. The reason can be shown by extending the example. Reported in the following chart is the 
willingness to pay for the same two channels plus a new channel—sports—for the same two 
subscriber types. 

Figure 2. Subscriber willingness-to-pay example (news, weather, and sports) 

Channel Type 1 subscribers’ WTP Type 2 subscribers’ WTP 
Sports $14 $8 
News $4 $7 

Weather $7 $4 

(31) While continuing to assume an equal number of subscribers of each type and zero affiliate fees, I also 
assume that the cable system already offered the sports channel (as might be expected in this 
hypothetical, given each subscriber type’s relatively high valuation for it) and is now deciding to add 
just one of the two available alternative channels (news or weather). 

(32) It would appear at first that as long as there are equal numbers of each consumer type, there would be 
nothing much to distinguish the news and weather channels. In particular, they have the same average 
willingness-to-pay of $5.50 and the same cost (assumed zero). Notice the difference in profit, 
however, from offering each in a bundle with sports. A bundle of sports and news allows the system 
to charge a price of $15, sell the bundle to both types, and earn $15 per subscriber.16 A bundle of 
sports and weather, in contrast, allows the system to charge a price of only $12 and earn $12 per 
subscriber. Because of the negative correlation between household tastes for sports and news in this 
hypothetical example, adding the news channel is 25% more profitable to the system. 

                                                      
16  A Type 1 Subscriber will pay $18 for a sports-news bundle ($14 + $4) but a Type 2 Subscriber will pay only 

$15 ($7 + $8). To entice both subscribers to purchase the bundle, the cable system will charge the lower 
amount, $15, and make total revenues of $30. With the sports-weather bundle, a Type 1 subscriber will pay 
$21 but a Type 2 subscriber will pay only $12. Again, the cable system will prefer to charge the lower 
amount, $12, but total revenues in this case would be only $24.  

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



CTV Direct Case (Allocation) 2010-2013:  Crawford Testimony  

10 
 

(33) This basic economic principle about maximizing profits through bundling is both recognized in the 
academic literature and—in cable markets—confirmed in my own published research.17 Indeed, the 
bundling of cable television channels is frequently used as the canonical example of the profitability 
of such “discriminatory” bundling in textbooks in the field of industrial organization.18 

(34) This example illustrates a more general point regarding negative correlation, bundle profitability, and 
the channels a system chooses to carry. Cable systems wish to increase profits in part by encouraging 
as many households as possible to subscribe. Bundling helps implement this strategy, as it offers 
programming that appeals to a wide variety of tastes. When cable operators consider what programs 
to add to bundles, they likely do so in part by considering what types of programming might 
encourage current non-subscribers to subscribe. Non-subscribers likely have lower-than-average 
willingness-to-pay for the existing components of the cable bundle. If cable operators can find 
programming that would induce them to subscribe, it is likely to be (1) programming dissimilar to 
other programming already offered on the bundle and (2) programming for which households have 
greater-than-average willingness-to-pay (and thus negatively correlated tastes with existing bundle 
components). 

II.B. Applying the general framework to the carriage of distant 
broadcast signals 

II.B.1. Overview 

(35) The previous section provided a general framework for understanding how the market for the carriage 
of cable channels on cable systems operates and found that, if a channel receives no advertising 
revenue, it must rely on subscription revenue, and that channels that (1) had higher consumer 
willingness-to-pay relative to cost and (2) were more negatively correlated with existing channels in a 
cable bundle were more likely to increase cable systems’ subscription revenue (and thus profits) and 
thus be more likely to be carried. In this section, I adapt that general framework to the special case of 
the carriage of distant broadcast signals. 

                                                      
17  J. Adams, and J. Yellen, “Commodity Bundling and the Burden of Monopoly,” The Quarterly Journal of 

Economics 90, no.3 (1976): 475–98; Y. Bakos, and E. Brynjolffson, “Bundling Information Goods: Pricing, 
Profits, and Efficiency,” Management Science 45, no. 2 (1999): 1613–30; Gregory S. Crawford and J. 
Cullen, “Bundling, Product Choice, and Efficiency: Should Cable Television Networks Be Offered A La 
Carte?” Information Economics and Policy 19, no. 3–4 (2007): 379–404; Gregory S. Crawford, “The 
Discriminatory Incentives to Bundle in the Cable Television Industry,” Quantitative Marketing and 
Economics 6, no. 1 (2008): 41–78; Gregory S. Crawford and Ali Yurukoglu, “The Welfare Effects of 
Bundling in Multichannel Television Markets,” American Economic Review 102, no. 2 (2012): 643–85.  

18  See, e.g., D. Carlton and J. Perloff, Modern Industrial Organization, 4th intl. ed. (Boston: Addison-Wesley, 
2005), Example 10.4, p. 325.  
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(36) Cable operators’ distant signal carriage decision is nearly identical to their cable channel carriage 
decision, but for two important differences.  

(37) The first is that distant signal carriage is necessarily motivated only by the incremental subscription 
revenue it can bring to cable systems. By law, cable operators may not insert their own 
advertisements in distant signals and therefore cannot benefit from any advertising revenue from the 
signal. The primary goal of cable systems regarding distant signals is therefore to select those distant 
signals that maximize their profits from household subscriptions. As discussed in the last section, it is 
likely that they do so in part by selecting the distant signals for which households in their market have 
the greatest willingness-to-pay. In doing so, they would compare the incremental revenue from 
carrying a channel to the incremental cost of carrying it.  

(38) The incremental revenue from carrying a distant signal arises from cable systems’ ability to charge a 
higher price to existing subscribers for a bundle including that signal, to attract new subscribers to the 
bundle, or to avoid a loss of subscribers to the bundle. The incremental cost of carrying a distant 
signal depends on the license fee for the signal, determined by the rules embodied in Section 111 of 
the Copyright Act, which specifies the royalty rates that cable systems must pay for each distant 
signal they elect to carry.  

(39) The way this cost is determined is the second difference between cable and distant broadcast signal 
carriage decisions. For a typical cable channel, the cost of each channel must be individually 
negotiated between the cable channel owner and the system owner. Thus, high-demand cable 
channels may also have high costs, lowering their profitability to the cable operator. By contrast, 
according to the rules specified in the Copyright Act, any two potential distant signals with the same 
“Distant Signal Equivalent” (DSE) type-value would have the same incremental royalty cost to the 
cable system operator.19 Thus, the operator’s decision is simpler: in considering two distant signals 
with the same DSE type-value, just select that one that most increases revenue (and thus profit).  

II.B.2. Which distant signals? 

(40) Distant signal carriage can only influence cable systems’ subscription revenue. Thus, cable system 
carriage increases with the average willingness-to-pay of households for distant broadcast signal 
content and the negative correlation of that willingness-to-pay with the other components of cable 
bundles on which distant signals are carried. 

(41) The royalty cost to a cable system of any two distant signals with the same DSE type-value is the 
same. The first condition, willingness-to-pay less costs, therefore says that cable systems are likely to 

                                                      
19  The Copyright Office’s Statement of Account forms define Distant Signal Equivalent type-values and how 

to calculate the royalty for any combination of imported distant broadcast signals. See, for example, 
“Statement of Account, SA3 (Long Form), 2010, Instructions for DSE Schedule, DSE Schedule, page 10.” 
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carry those distant signals for which there is the greatest average willingness-to-pay among 
subscribers and potential subscribers within the communities they serve. For example, if households 
in adjacent markets are more likely to have similar interests than households in widely separated 
markets, this can help explain why more than 90% of non-superstation distant signals are imported 
from within 150 miles of the community receiving the signal.20 Similarly, if households value a 
particular type of programming (e.g., news) more than other types, then distant signals with more of 
the high-value programming type are more likely to be carried.  

(42) The second condition regarding negative correlation also can affect cable systems’ choice of 
channels. In a 2008 article published in Quantitative Marketing and Economics, I tested the 
implications of “discriminatory” bundling in cable television markets and measured the effects of 
negative correlation on bundle demand and profit.21 My analysis concluded that programming that 
appeals to niche tastes (“special-interest networks”) is more likely to generate tastes that negatively 
covary with tastes for the bundle than programming that appeals to broad tastes (“general-interest 
networks”).22 In particular, I allocated the top 15 cable networks according to their programming 
format and found that special-interest networks were more likely to have a significantly negative 
“elasticity effect” (i.e., were more likely to negatively covary with other networks in the bundle).23 
The implication of this result for distant signal carriage is that when a cable system compares two 
distant signals with equal average household willingness-to-pay (so that the first condition does not 
provide guidance), it will likely prefer the one appealing to niche tastes (as in the example in Section 
II.A.2 above). 

(43) The increasing profitability of channels that appeal to niche tastes suggests that content that is 
markedly different from the other content already offered by the cable system is likely to have 
relatively greater economic value to the cable operator than content that is similar. In Section VII, I 
show that the results of my econometric estimation broadly support this view: Sports, Commercial 
Television, and Canadian programming are estimated to have the three highest values to households 
per programming minute, with values between two and sixteen times higher than the next-most-
valuable program category, Program Supplier programming. 

                                                      
20  Testimony of Christopher J. Bennett, Ph.D. December 22, 2016 (Bennett Report), Section V. 
21  Gregory S. Crawford, “The Discriminatory Incentives to Bundle in the Cable Television Industry,” 

Quantitative Marketing and Economics 6, no. 1 (2008): 41–78. 
22  Id. at 57, 63, 69. 
23  The general-interest networks were WTBS, USA, TNT, Family, Nashville, and A&E, and the special-

interest networks were Discovery, ESPN, CSPAN, Lifetime, CNN, Weather, QVC, Learning, and MTV. 
See Id. at 54, Table 2. 
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III. The hypothetical market and a regression approach to 
estimating relative marketplace value 

(44) The purpose of this proceeding is to determine the relative marketplace value of the different types of 
programming carried on distant broadcast television signals in 2010–2013. The first step in such a 
process is to determine how market values would arise in the absence of a compulsory license—that 
is, how market values would arise in a “hypothetical market” for different types of programming 
carried on distant broadcast signals. 

(45) One need only examine how the market for cable channels functions to determine the likely structure 
of this hypothetical market for distant broadcast retransmission. In the absence of a compulsory 
license, the market for the carriage of distant broadcast signals would continue to involve the 
retransmission of entire broadcast television stations. This conclusion is supported by the virtually 
universal practice of cable operators in selecting cable and other channels to deliver to subscribers as 
parts of a service bundle rather than creating their own channels by licensing the programming 
directly.  

(46) Even given this identification of the appropriate hypothetical market structure, there remains the 
problem of determining what the relative marketplace value would be of the different programming 
categories represented on distant broadcast signals. While it may be possible for economists to apply 
alternative approaches to this problem, I conclude that an econometric analysis relating existing 
distant signal royalty payments to the minutes of programming of different types carried on distant 
signals under the compulsory license is most suitable for determining the relative marketplace value 
of the programs actually retransmitted between 2010 and 2013. 

(47) It would superficially appear that if one used outcomes from the existing market governed by the 
statutory license, one would need to adjust the analysis for the effect of the license; namely, the price 
paid by cable systems in this market is a regulated price. In fact, however, this is not the case; one can 
exploit the fact that distant broadcast signals are themselves bundles of programming content (and 
that this content varies across distant signals) to measure their relative marketplace value, even in the 
presence of regulated prices. 

(48) There are two forces that underpin this claim. First, as described further in Section II above, the only 
incentive cable systems have to carry distant signals is to attract or retain subscribers. As outlined, 
they do so by selecting those distant signals with the highest average willingness-to-pay among 
households in their market and/or with the greatest negative correlation between that willingness-to-
pay and the willingness-to-pay of the other components of the bundle on which the distant signals are 
offered. 
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(49) Second, most channels, including most distant broadcast signals, consist of a bundle of programming 
of different types. If the average value to consumers of different types of programming is different 
(e.g., if news programming is more valuable than general entertainment programming), then—
similarly to cable operators trying to attract and retain subscribers to their cable services—cable 
operators will carry those distant signals for which the cumulative value of the programming exceeds 
their cumulative (even if regulated) price.24 

(50) An example illustrates this idea. Suppose there are only two types of content a distant broadcast 
signal could carry: news and situational comedies (sitcoms). Further suppose that there were three 
distant broadcast stations available to a cable system in this market, with 100 total minutes of 
programming offered on each signal. Further suppose that these stations elected to show 20, 50, and 
80 minutes of news content (and thus 80, 50, and 20 minutes, respectively, of sitcom content), and 
that news minutes were valued by cable subscribers in a particular market at $0.20/minute while 
sitcom minutes were valued at $0.10/minute. I call these Stations A, B, and C. 

(51) Consider now the cable system serving this market. It needs to choose which, if any, of these three 
distant signals to carry. Further suppose that the cable operator would have to pay a regulated price of 
$14/subscriber for each distant signal it chose to carry. 

(52) Figure 3 shows the value to this cable operator of each of the content types carried on each station as 
well as the total value of the station. As shown in the figure, Station A carries 20 minutes of news 
programming, valued on average by cable subscribers at 20 minutes x $0.20/minute = $4, and 80 
minutes of sitcom programming, valued by cable subscribers at 80 minutes x $0.10/minute = $8, for a 
total value to the cable operator of $4 + $8 = $12. Using similar calculations, the total value to the 
cable operator for Stations B and C are $15 and $18, respectively. Since all distant broadcast signals 
cost the cable operator $14/subscriber, in this example it would choose to carry Stations B and C and 
not Station A. 

                                                      
24  The same idea underpins the analysis in my paper with Ali Yurukoglu, “The Welfare Effects of Bundling in 

Multichannel Television Markets,” American Economic Review 102, no. 2 (2012): 643–85. In this paper, we 
exploited the variation in the channels carried on cable systems’ tiers of service (bundles of channels) to 
infer average household value for individual channels. For this proceeding, the idea applies to the bundling 
of different program types within a single channel. In either case, bundles of more valuable content are more 
likely to be demanded. 
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Figure 3. Example of different programming compositions influencing distant broadcast station value 

Distant broadcast station Value of news programming Value of sitcom programming Total value of station 
Station A 20 min x $0.20/min = $4 80 min x $0.10/min = $8 $12 
Station B 50 min x $0.20/min = $10 50 min x $0.10/min = $5 $15 
Station C 80 min x $0.20/min = $16 20 min x $0.10/min = $2 $18 

(53) While this example demonstrates how a single cable system would rationally make its decision given 
the average value of alternative types of content in its market, as an econometrician I seek to do the 
reverse: I seek to infer the average value of different content types given the decisions of cable 
operators. I do so by relating variation in the royalty paid by cable systems for the carriage of distant 
broadcast stations to variation in the minutes of different types of content carried on those stations. As 
described further in Section V below, there are hundreds of distant broadcast stations, each with 
different program lineups and thus different portfolios of programming content, and hundreds of 
cable systems electing to carry distant broadcast stations across thousands of subscriber groups. 
Variation across subscriber groups and time in the royalty paid by the system for each of its 
subscriber groups in each accounting period can be related to the variation in total minutes of each 
type of programming carried on the distant broadcast signals, revealing the average value of each type 
of programming. 

(54) Given the average value of each type of programming and the minutes of each type of programming 
on a distant signal, one can calculate the total value of each programming type carried on that signal 
as well as the total across all programming types and the share of this total due to each programming 
type. This is the approach I take in this report to estimate the value of each programming type offered 
on imported distant broadcast signals. The balance of my report describes how I implemented this 
approach. 
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IV. Changes in the pay television market, 2004–2013 
(55) Before describing the data and econometric model underlying my estimates of the relative value of 

the alternative programming types among which the royalties from the importation of distant signal 
broadcasts will be allocated, I describe three important changes that have occurred in the market for 
cable television services since the last proceeding, which determined the division of royalties for the 
period 2004–2005. Of these, two are external to the market for the importation of distant broadcast 
signals (but influence outcomes there), and one is specific to the distant signal market. 

IV.A. Entry of AT&T and Verizon into cable television distribution 

(56) One significant development in the cable television industry since the last proceeding has been the 
entry of two major new competitors into the retail distribution of cable television services.25 Both 
entrants, AT&T and Verizon, are former telecommunications companies that had long been providing 
telephone and broadband Internet services and, in the mid-2000s, decided to expand their offerings to 
include pay television services in portions of their telecommunications service areas.26 

(57) Verizon entered with its FiOS television service in September 2005 and has grown steadily. As of 
December 2014, it had 5.6 million video subscribers. AT&T entered with its U-verse television 
service in June 2006. As of December 2014, it had 5.9 million video subscribers.27 

(58) AT&T and Verizon’s growth has propelled them up the ranks of the largest cable and satellite MSOs. 
Figure 4, reporting the number of subscribers served by the large cable systems belonging to each 
major US MSO, shows that as of the end of 2013, they were the fourth and fifth largest pay television 
providers in the United States.28 

                                                      
25  For the reasons discussed in footnote 11above, while AT&T and Verizon are former telecommunications 

providers, I refer to them as cable systems in this report. 
26  AT&T’s U-verse television service is offered in a wide swath of the central United States, from Wisconsin 

and Michigan in the north to the states between Texas and Florida in the south (inclusive), as well as 
portions of California and Nevada. Verizon’s FiOS television service is offered in densely populated urban 
areas in the Northeast corridor and portions of California, Texas, and Florida.  

27  See Federal Communications Commission, “Annual Assessment on the Status of Competition in the Market 
for the Delivery of Video Programming (17th Report)” (Paper, DA 16-510, May 6, 2016), available at 
https://www.fcc.gov/document/17th-annual-video-competition-report, 4502, Table III.A.5, 31.  

28  Reported in Figure 4 are the subscriber numbers for each MSO’s Form 3 systems, defined as those systems 
with semiannual gross receipts greater than or equal to $527,600. The total number of subscribers by MSO 
presented in Figure 4 are slightly lower than the same totals reported in the FCC’s annual reports on the 
status of competition in television markets. While the vast majority of US households are served by large 
systems, that subscribers served by small cable systems are not included in the Figure 4 totals is the likely 
reason for the discrepancy. 
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Figure 4. Average number of US subscribers by MSO (in millions) 

Year 
Incumbent cable MSOs New entrants   

Comcast Time 
Warner Cox Charter AT&T Verizon Other 

MSOs All 

2010  18.7   10.0   4.8   4.1   2.8   3.1   10.5   54.0  
2011  19.0   10.9   4.6   3.9   3.8   3.8   10.2   56.3  
2012  19.8   10.7   4.3   3.8   4.3   4.3   9.6   56.9  
2013  19.5   10.1   4.2   3.9   5.2   5.1   8.7   56.6  

2010–13  19.3   10.4   4.5   3.9   4.0   4.1   9.7   55.9  

The figure presents the average number of subscribers (in millions) per semiannual period reported by each of the listed MSOs 
to the Copyright Office for their Form 3 cable systems, excluding subscriber groups with zero royalty paid or zero distant 
signals. Source: CDC data. 

(59) This growth has naturally impacted royalty payments for distant broadcast signals. Figure 5 shows 
that AT&T and Verizon, which paid no royalties for distant broadcast signals in the last (2004–2005) 
proceeding, together paid $58.0 million in royalties in 2013, accounting for 27.9% of total 2013 
distant signal royalty payments that year.29 

Figure 5. Total distant broadcast signal royalties paid by MSO (in millions) 

Year 
Incumbent cable MSOs New entrants   

Comcast Time 
Warner Cox Charter AT&T Verizon Other 

MSOs All 

2010 $52.1 $21.6 $17.4 $15.2 $15.3 $19.0 $36.1 $176.8 
2011 $53.2 $24.2 $19.1 $14.7 $17.2 $23.8 $36.3 $188.6 
2012 $57.9 $25.3 $20.4 $12.9 $19.3 $29.3 $36.3 $201.3 
2013 $58.9 $23.8 $20.4 $14.9 $22.1 $35.9 $31.9 $207.9 

2010–13 $222.1 $94.9 $77.3 $57.7 $74.0 $108.0 $140.6 $774.6 

The figure presents the total royalty paid (in millions) by each of the listed MSOs to the Copyright Office for their Form 3 cable 
systems, excluding subscriber groups with zero royalty paid or zero distant signals. Source: CDC data. 

(60) AT&T and Verizon have not only impacted total royalty payments; they also differ materially from 
longstanding incumbent cable MSOs. Figure 6 shows that there are important differences across 
MSOs in the average receipts (revenue) per subscriber for those services that carry distant broadcast 
signals, particularly between longstanding incumbent MSOs and the new entrants. For the four largest 
incumbent MSOs, average revenue per subscriber between 2010 and 2013 lies between $17.43 (Time 
Warner Cable, hereafter “Time Warner”) and $25.54 (Cox). Average revenue per subscriber is 
substantially higher for the two new entrants: $33.57 for AT&T and $38.40 for Verizon.  

                                                      
29  These royalty data come from Cable Data Corporation and are described in further detail in the next section. 
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Figure 6. Average receipts per subscriber per month 

Year 
Incumbent cable MSOs New entrants   

Comcast Time 
Warner Cox Charter AT&T Verizon Other 

MSOs All 

2010 $18.95 $16.48 $21.25 $23.11 $37.86 $36.15 $27.50 $24.40 
2011 $18.48 $17.23 $24.26 $23.11 $31.11 $37.35 $28.54 $25.21 
2012 $20.17 $17.75 $27.67 $21.45 $32.89 $39.25 $30.19 $27.42 
2013 $21.29 $18.29 $28.96 $23.80 $32.41 $40.84 $31.77 $28.74 

2010–13 $19.20 $17.43 $25.59 $22.90 $33.52 $38.45 $29.47 $26.26 

The figure reports the average receipts earned per subscriber per month by each of the listed MSOs to the Copyright Office for 
their Form 3 cable systems, excluding subscriber groups with zero royalty paid or zero distant signals. Source: CDC data. 

(61) These differences in average revenue per subscriber across MSOs suggest that there may be important 
differences in strategy across MSOs in the content (quality) of the bundles on which they offer distant 
broadcast signals, in their pricing strategies, and/or in unobserved features of household demand for 
television service in the markets they serve. If the number and/or types of distant broadcast signals 
carried by different MSOs are correlated with any of these unobserved differences, they would bias 
the estimates of the relative value of different types of programming content carried on distant 
signals. Thus, I accommodate the possibility of these unobserved features in the econometric analysis, 
as described more fully in Section VI below. 

IV.B. Consolidation of cable television systems 

(62) In addition to the entry of these two new competitors, incumbent cable television MSOs have 
continued a decades-long trend toward increasing consolidation in the industry. Using data from the 
FCC’s annual reports on the status of competition in the cable and satellite industry, Figure 7 below 
shows that since 2004, the share of total industry subscribers served by the top eight cable and 
satellite MSOs has risen from 80.7% in 2004 to 85.9% in 2013.30 

                                                      
30  Until 2009, Time Warner owned both content (channels) and cable systems. In 2009, it split off its cable 

systems into a new firm it called Time Warner Cable, keeping the cable channels within the existing Time 
Warner. In 2015, AT&T purchased DirecTV, and in 2016, Charter Communication purchased Time Warner 
Cable. 
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Figure 7. Top MVPDs by share of total MVPD subscribers 

Rank 2004 2007 2010 2013 
1 Comcast 23.4% Comcast 24.7% Comcast 22.6% Comcast 22.2% 
2 DirecTV 12.1% DirecTV 17.2% DirecTV 19.0% DirecTV 20.0% 
3 Time Warner 11.9% EchoStar (Dish) 14.1% EchoStar (Dish) 14.0% EchoStar (Dish) 13.9% 
4 EchoStar 10.6% TimeWarner 13.6% TimeWarner 12.3% Time Warner Cable 11.0% 
5 Cox 6.9% Cox 5.5% Cox 4.9% AT&T Uverse 5.4% 
6 Charter 6.7% Charter 5.3% Charter 4.5% Verizon FiOS 5.2% 
7 Adelphia 5.9% Cablevision 3.2% Verizon FiOS 3.5% Cox 4.2% 
8 Cablevision 3.2% Bright 2.4% Cablevision 3.3% Charter 4.0% 

Total  80.7%  86.0%  84.0%  85.9% 

The figure reports the top eight multichannel video programming distributors by share of the total MVPD subscribers.31 

(63) In addition, some operators have increasingly consolidated their technical operations into ever-
decreasing numbers of cable systems of ever-increasing size. Figure 8 shows the average number of 
subscribers per system reported in each MSO’s Statement of Account filed with the Library of 
Congress semi-annually between 2010 and 2013. Comcast, AT&T, and Verizon in particular have 
seen large increases in the size of their cables systems. This trend enhances the importance of 
“subscriber group reporting” of distant broadcast signals, described in the next subsection.  

Figure 8. Average number of system subscribers  

Year 
Incumbent cable MSOs New entrants   

Comcast Time 
Warner Cox Charter AT&T Verizon Other 

MSOs All 

2010  63,300   144,500   123,900   36,300   49,400   209,400   21,900   50,700  
2011  101,800   142,500   112,900   36,400   63,000   260,400   21,300   58,100  
2012  264,100   155,900   106,000   36,100   72,200   289,400   20,200   67,800  
2013  307,700   145,400   104,300   32,700   87,900   319,400   19,200   69,400  

2010–13  124,300   146,900   111,600   35,300   68,200   270,600   20,700   60,700  

The figure shows the average number of subscribers to a system (rounded to the nearest 100 subscribers) reported by each of 
the listed MSOs to the Copyright Office for their Form 3 cable systems, excluding subscriber groups with zero royalty paid or 
zero distant signals. Source: CDC data. 

IV.C. Satellite Television Extension and Localism Act of 2010 (STELA) 

(64) The final change since the last reporting period that directly impacted the distant broadcast signal 
market was the passage and implementation of the Satellite Television Extension and Localism Act of 

                                                      
31  See: Federal Communications Commission. In the Matter of Annual Assessment of the Status of Competition 

in the Market for the Delivery of Video Programming. 4 editions: Eleventh annual report, Feb. 4, 2005. 
Table B-3, pg. 118; Fourteenth report, July 20, 2012. Table 5, pg. 60; Fifteenth report, July 22, 2013. Table 
7, pg. 61; Seventeenth report, May 6, 2016. Table III.A.5, pg. 31. 
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2010 (STELA). While the primary focus of STELA was on the retransmission of distant broadcast 
signals by satellite systems, it also amended the cable statutory license as defined in Section 111 of 
the Copyright Act.32  

(65) I understand that STELA established new rates for the carriage of distant broadcast signals by cable 
systems and allowed cable systems to calculate and pay royalties based on subsets of the communities 
that they serve called “subscriber groups” rather than on a system-wide basis. A subscriber group is 
defined as a set of (usually contiguous) communities that receive the same portfolio of distant 
broadcast signals from a cable system. 

(66) Figure 9 reports the average number of systems, subscriber groups, and subscriber groups per system 
by year between 2010 and 2013.33 While the number of systems declined by 23.2% in this period, the 
number of subscriber groups has not (indeed, it has increased by 5.9%), leading to a 38.0% increase 
in the number of subscriber groups per system. The relative constancy of the number of subscriber 
groups over time further supports a subscriber group-level analysis like that I describe in Section VI 
below. 

Figure 9. Average number of systems and subscriber groups per accounting period 

Year Number of systems Number of 
subscriber groups 

Average number of 
subscriber groups 

per system 
2010  1,063   3,134   2.95  
2011  968   3,338   3.45  
2012  838   3,273   3.91  
2013  816   3,319   4.07  

2010–13  921   3,266   3.55  

The figure shows the average number of Form 3 cable systems and their associated subscriber groups reported to the 
Copyright Office in each semiannual accounting period, excluding subscriber groups with zero royalty paid or zero distant 
signals. Source: CDC data. 

(67) Figure 10 shows that the increase in the average number of subscriber groups per system shown in 
Figure 9 is largely driven by an increasing number of systems with relatively large numbers of 
subscriber groups. Between 2010 and 2013, the number of systems with a single subscriber group fell 
by more than 9 percentage points, with 7 of those percentage points migrating to systems with five or 
more subscriber groups. 

                                                      
32  The information here draws on the document from the US Copyright Office, “Frequently Asked Questions 

on the Satellite Television Extension and Localism Act of 2010,” accessed Dec. 5, 2016, 
https://www.copyright.gov/docs/stela/stela-faq.html. 

33  For convenience, I report the average number of systems and subscriber groups across the two semiannual 
accounting periods in each year. 
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Figure 10. Distribution of subscriber groups per system  

Subscriber groups 
per system 2010 2011 2012 2013 

1 58.7% 51.7% 50.2% 49.6% 
2 14.7% 15.2% 14.6% 14.8% 

3–4 12.6% 14.9% 14.9% 14.6% 
5–10 10.1% 13.1% 13.7% 14.0% 
11–20 2.2% 2.7% 3.6% 3.8% 
21+ 1.8% 2.3% 2.9% 3.2% 

The figure shows the distribution of subscriber groups per Form 3 system reported to the Copyright Office, on average, in each 
semiannual period, excluding subscriber groups with zero royalty paid or zero distant signals. Source: CDC data. 

(68) The introduction of subscriber group reporting had a material impact on the regression analysis I 
conduct below relative to regression analyses that were submitted in previous proceedings before the 
Copyright Royalty Judges. The two most important differences are the authorization of the use of 
subscriber groups to calculate royalties and an increase in the number of observations in the available 
data on which to conduct a statistical analysis. I describe these changes and the other data used for 
this statistical analysis in the next section. 
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V. Data 

V.A. Overview 

(69) To determine the relative value of alternative program categories carried on distant broadcast signals 
between 2010 and 2013, I analyzed data on the royalties paid by cable systems and the minutes of 
programming contained on each distant signal imported by cable systems during this period. These 
data were provided to me by Dr. Chris Bennett, Managing Economist at Bates White, LLC. In this 
report, I summarize the general patterns found in these data that are most relevant for understanding 
my econometric analysis. Further details regarding the construction of the data may be found in Dr. 
Bennett’s report. 

(70) Before describing these data in more detail, I wish to emphasize three important differences between 
them and data used in previous econometric submissions analyzing the relative value of different 
programming types carried on distant broadcast signals, each of which have enhanced the statistical 
precision of the econometric analysis relative to these predecessors.  

(71) The first difference in my dataset versus previous datasets is the use of subscriber group reporting by 
cable systems in their royalty filings. As shown in Figure 9 above, there are more than 3,000 
subscriber groups per accounting period in the current data, far more than the 800–1,100 cable 
systems per accounting period in the same data. The second difference is the use of four instead of 
two years of data. Together with the subscriber group reporting, this implies a total of over 26,000 
subgroup-level observations for the econometric analysis, far greater than the 7,369 observations that 
would be available if we relied on system-level information alone. It is also far greater than the 7,529 
system-level observations that Dr. Rosston used in his regression analysis filed during the 1998–1999 
proceeding, 34 or the 4,954 system-level observations that Dr. Waldfogel used in his regression 
analysis filed during the 2004–2005 proceeding.35 

(72) The last difference in my dataset versus previous datasets is that the number of programming minutes 
of alternative types were calculated using the population of programs carried on all imported distant 
broadcast signals rather than using estimates of programming minutes based on sampling the 
programs carried on distant broadcast signals. For example, in his report filed in the 2004–2005 

                                                      
34  Gregory Rosston, “In the Matter of Distribution of 1998 and 1999 Cable Royalty Funds,” Corrected 

Statement before the Copyright Arbitration Royalty Panel, Washington, DC, Docket No. 2001-8 CARP CD 
98-99, February 14, 2003. Table 1. 

35  Joel Waldfogel, “In the Matter of Distribution of the 2004 and 2005 Cable Royalty Funds,” Statement 
before the Copyright Royalty Judges, Washington, DC, Docket No. 2007-3 CRB CD 2004-2005, June 1, 
2009. Table 1. 
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proceeding, Dr. Waldfogel relied on 3 weeks of programs from the 26 weeks within each accounting 
period, or approximately 11.5% of the total programs aired in the period he studied.36 By contrast, in 
my analysis we use 100% of the available programming data, a nine-fold increase compared to his 
sampling approach. 

V.B. Royalty data 

(73) The royalty data on which I rely in the econometric analysis come from the Licensing Division of the 
Copyright Office via CDC. These data were provided to Dr. Bennett by CDC and prepared for the 
econometric analysis I undertake below by staff at Bates White, LLC, under his direction. 

(74) These data are digitized versions of the information filed semiannually with the Copyright Office by 
every Form 3 cable system in the US .37 The form used by the Copyright Office is called a system’s 
“Statement of Account” (SOA). Each semi-annual period is called an “accounting period.”  

(75) The SOA asks for information from the cable system at both the level of the system and the level of 
each subscriber group designated by the system. In his report, Dr. Bennett describes what the SOA 
asks of cable systems in more detail.38 For purposes of the econometric analysis I conduct here, the 
most important field from the CDC data is the royalty paid by a given system for a given subscriber 
group in a given accounting period. 

(76) In the econometric analysis that follows, the dependent variable is the natural log of the royalty paid 
by a given system for a given subscriber group in a given accounting period. 

V.C. Programming minutes data 

V.C.1. Overview 

(77) As described in Section II.B, the goal of the econometric analysis is to relate variation in royalties 
paid for distant broadcast signals with variation in the minutes of different programming types carried 
on those signals.  

                                                      
36  Id., at 2.  
37  “Form 3” systems are cable systems with semiannual gross receipts in excess of $527,600. These systems 

are required to file an SA 3 (Long Form) semiannually with the Licensing Division of the Copyright Office. 
38  Bennett report, Section III.A. 
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(78) The minutes of different programming types on carried distant broadcast signals on which I rely were 
obtained in a three-step process under the direction of Dr. Bennett and his team at Bates White. I 
briefly summarize that process here; in his report, Dr. Bennett describes it in more detail.39 

(79) Using raw data obtained from FYI Television on the programming aired on each distant broadcast 
signal imported on any Form 3 cable system from 2010 to 2013, Dr. Bennett categorized the minutes 
on each of these signals into groups using information contained in the database  : six categories 
represented by the respective claimant groups in this proceeding, and a category containing non-
compensable Big-3 network (ABC, CBS, and NBC) and off-air programming.40 Additionally, Dr. 
Bennett merged the distant broadcast signals in the FYI data (with associated minutes of each 
program type) with the distant broadcast signals carried on each subscriber group of each system’s 
SOAs and aggregated across distant signals.  

V.C.2. Patterns in the programming minutes data 

V.C.2.a. General patterns 

(80) Figure 11 reports the share of the total minutes of each programming category carried on the distant 
broadcast signals imported by US cable systems between 2010 and 2013. Figure 12 reports the same 
information for just that programming that is compensable under Section 111 of the Copyright Act. 
Both tables are weighted by subscribers to present patterns comparable to those that are most relevant 
for the econometric analysis.41 

                                                      
39  Bennett report, Section III.B. 
40  Between 0.2% and 0.5% of programming remained “to be announced,” for which detailed program 

information was not available in the FYI data, or belonged to stations that could not be matched to the FYI 
data and thus could not be categorized. These minutes were included in the econometric analysis, but not in 
the share calculations. 

41  Because royalty costs for distant broadcast signals are a share of a system’s revenue for the bundle on which 
distant signals are carried, bundles with more subscribers pay higher royalties. 
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Figure 11. Share of total distant minutes by claimant group (weighted by subscribers) 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian Big-3 / 
Off-air Total 

2010 60.9% 2.5% 6.9% 15.0% 5.6% 2.8% 6.3% 100.0% 
2011 61.2% 2.5% 7.0% 16.4% 4.4% 2.7% 5.8% 100.0% 
2012 61.6% 2.8% 7.1% 15.7% 3.8% 3.0% 6.0% 100.0% 
2013 61.7% 2.9% 6.7% 16.8% 4.2% 3.2% 4.4% 100.0% 

2010–13 61.4% 2.7% 7.0% 16.0% 4.5% 2.9% 5.6% 100.0% 

The figure reports the share of total distant broadcast minutes in each claimant group’s category using Dr. Bennett’s algorithm, 
excluding subscriber groups with zero royalty paid or zero distant signals, and weighted by the number of subscribers. Not 
included in these calculations are the very small share of minutes that could not be categorized. Source: CDC and FYI data. 

(81) Figure 11 above demonstrates that, among the six claimant categories, the majority of weighted total 
program minutes were programming belonging to the Program Suppliers claimant group, followed by 
Public Television minutes, Commercial Television minutes, Devotional minutes, Canadian minutes, 
and Sports minutes. In addition, non-compensable Big-3 Network programming and Off-air 
programming accounted for between 4.4% and 6.3% of weighted total minutes. 

Figure 12. Share of compensable minutes by claimant group (weighted by subscribers) 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian Total 

2010 38.3% 5.4% 14.7% 32.3% 3.2% 6.0% 100.0% 
2011 33.7% 5.2% 15.7% 36.9% 2.3% 6.2% 100.0% 
2012 31.9% 6.2% 16.5% 36.6% 1.8% 7.0% 100.0% 
2013 28.7% 6.7% 15.6% 39.7% 1.6% 7.6% 100.0% 

2010–13 33.3% 5.9% 15.6% 36.3% 2.3% 6.6% 100.0% 

The figure reports the share of compensable distant broadcast minutes in each claimant group’s category using Dr. Bennett’s 
algorithm, excluding subscriber groups with zero royalty paid or zero distant signals, and weighted by the number of 
subscribers. Not included in these calculations are the very small share of minutes that could not be categorized. Source: CDC 
and FYI data 

(82) Figure 12 reports the same information about weighted total minutes by claimant group, but for 
compensable minutes of programming. The greatest impacts relative to Figure 11 are the decline in 
Program Suppliers minutes, which is largely driven by the non-compensability of significant portions 
of the programming carried on WGNA, and the removal from the calculations of non-compensable 
Big-3 and Off-air program minutes.  

(83) Figure 12 shows two related patterns that are later reflected in my estimated shares of the royalty pool 
that should accrue to each claimant group. First, there is a decline over time in the share of 
compensable Program Supplier minutes from 2010 to 2013. This reflects a significant decline in the 
number of compensable Program Supplier minutes carried on WGNA, a significant contributor to 

CORRRECTED 
April 11, 2017
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total Program Supplier compensable minutes. Second, it shows a marked increase in the share of 
compensable Public Television minutes between 2010 and 2013.  

(84) Figure 13 digs deeper into the reasons for this rise in compensable Public Television minutes. It 
shows the average number of distant Public Television stations carried in a subscriber group by MSO 
and time, both in absolute number and as a percentage of the total distant stations carried by 
subscribers group of that MSO in that year. Two patterns are evident. First, one of the new entrants, 
Verizon, carries significantly more Public Television stations than do other MSOs, increasing the 
share of total compensable Public Television minutes in the pool. Second, there is a slight general 
upward trend in both the number and share of distant stations that are Public Television stations 
during the 2010–2013 period. 

Figure 13. Average number of distant Public Television stations in a subscriber group (and that number 
as a percentage of average total distant stations) 

Year 
Incumbent cable MSOs New entrants   

Comcast Time 
Warner Cox Charter AT&T Verizon Other 

MSOs All 

2010 0.40 
(22%) 

0.61 
(26%) 

0.18 
(11%) 

0.50 
(23%) 

0.21 
(16%) 

1.13 
(49%) 

0.38 
(18%) 

0.41 
(20%) 

2011 0.50 
(25%) 

0.60 
(27%) 

0.18 
(11%) 

0.48 
(22%) 

0.30 
(21%) 

1.49 
(55%) 

0.39 
(18%) 

0.44 
(21%) 

2012 0.61 
(26%) 

0.50 
(23%) 

0.20 
(12%) 

0.41 
(20%) 

0.33 
(23%) 

1.50 
(55%) 

0.42 
(20%) 

0.44 
(22%) 

2013 0.65 
(28%) 

0.47 
(23%) 

0.21 
(14%) 

0.51 
(24%) 

0.36 
(25%) 

1.39 
(53%) 

0.45 
(22%) 

0.47 
(23%) 

2010–13 0.48 
(24%) 

0.54 
(25%) 

0.19 
(12%) 

0.47 
(22%) 

0.30 
(22%) 

1.38 
(53%) 

0.41 
(20%) 

0.44 
(22%) 

The figure reports the average number of Public Television stations rebroadcast to a subscriber group as a distant signal, and 
that number as a percentage of all distant signals received by the subscriber group, by each of the listed MSOs to the 
Copyright Office for their Form 3 cable systems, excluding subscriber groups with zero royalty paid or zero distant signals. 
Source: CDC data. 

V.C.2.b. Network program duplication 

(85) Many Commercial and Public Television stations types are affiliated with one of the major American 
broadcast networks (e.g., ABC, CBS, NBC, Fox, PBS). Networks provide programming nationally 
during certain portions of the day; thus, if a cable system chooses to carry a distant broadcast station 
with a particular network affiliation when it already carries a broadcast station with the same 
affiliation, it will necessarily be offering duplicate programming on those stations. The FCC’s 
network non-duplication rules require cable operators to black out duplicative network programming 
on a distant signal at the request of a local station affiliated with the same network .42 

                                                      
42  47 CFR §76.92. 
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(86) Whether or not network programming is blacked out, it is reasonable to question whether cable 
systems value any of this duplicated network programming at all. I address this issue in my 
econometric analysis below; here I present patterns of network minute duplication to better 
understand those results. 

(87) Figure 14 reports the distribution of minutes of network programming carried on distant broadcast 
stations that duplicate minutes of network programming on either local broadcast stations or other 
distant broadcast stations.43 Network duplication is a non-trivial issue, accounting for 4.6% of 
minutes carried on distant broadcast signals, out of which 66.9% are Public Television minutes, 
28.9% are Program Suppliers minutes, and a small share of the minutes are within the remaining 
categories. My final regression results, as described in Section VII.B below, account for these 
patterns of network program duplication. 

Figure 14. Distribution of duplicated minutes of network programming carried on distant broadcast 
signals by claimant category 

Year Program 
Suppliers Sports  Commercial 

TV Public TV Devotional Canadian 

2010–13 28.9%  2.6% 0.0% 66.9%  1.3% 0.3%    

The figure reports the share of total programming minutes that belong to network programming on distant broadcast stations 
that is duplicated by network programming on either local broadcast stations or other distant broadcast stations by program 
category among the six claimant program categories. Source: FYI data 

V.C.3. Merging and aggregating the royalty and program minute data 

(88) Once the programming on each of the broadcast stations imported as distant signals was categorized, 
the distant signals needed to be matched to those reported in the royalty data. This was done by 
merging the station data in the CDC database to the station data in the FYI database. Dr. Bennett 
describes this process in more detail in his expert report.44 

(89) Cable systems often carry more than one distant broadcast signal in a given subscriber group. The 
royalty they pay for this subscriber group then depends on the total of these distant signals and cannot 
be broken down by each signal. The number of minutes of each programming type associated with 
the royalty in a subscriber group is therefore the sum of the minutes of each programming type on 
each distant signal carried in that subscriber group. 

                                                      
43  A minute was counted as duplicated if, for each distant broadcast station in question, it was affiliated with a 

national broadcast network (e.g. ABC, CBS, NBC, Fox, PBS) and there was a local station or another 
distant station also affiliated with that network. We avoided double-counting in this calculation, so if there 
had been two distant broadcast stations with only network programming, we would have counted 50% (and 
not 100%) of these minutes as duplicated. 

44  Bennett Report, Section III.B. 
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VI. An econometric framework for the division of distant signal 
royalties among categories of content 

VI.A. Overview  

(90) In this section I present the econometric framework that I believe is best suited to determine the 
appropriate division of royalty payments for programming carried on distant broadcast signals 
imported on cable television systems between 2010 and 2013.  

(91) There are two parts to this framework. First, I specify and estimate an econometric model that can 
recover the relative value to cable operators of minutes of alternative types of content carried on 
distant broadcast signals (the “econometric model”). I do so by relating the natural log of royalties to 
the minutes of claimants’ programming and other control variables within each subscriber group and 
accounting period. This provides estimates of the marginal value of different types of programming 
content. 

(92) Second, I use these estimates to calculate the share of the total royalties that should accrue to each of 
the claimants’ categories (the “share calculations”). I do this by first calculating, for each 
programming type, the total value of that programming type carried on distant signals carried by US 
cable systems in each year. This is the numerator in the Share Calculation. I then add these values 
across programming types to get a total value for the programming carried on distant signals carried 
by US cable systems in each year. This is the denominator for the Share Calculation.  

(93) In this section, I describe the econometric model and the form of the share calculations. I do so at a 
high level in the body of the text and present technical details in Appendix A. In the next section, I 
present the model’s estimation results and the share calculations they imply, both for an initial set of 
results and for a final analysis that accounts for duplicate minutes of programming on network-
affiliated distant broadcast signals. I also present two specification tests of the model in Appendix C. 

VI.B. The econometric model 

VI.B.1. Basics of regression analysis 

(94) Regression analysis is a quantitative method that seeks to measure the strength of an empirical 
relationship between economic variables in a sample of data. In the simplest case, called “simple 
(linear) regression,” a regression relates one variable, called the dependent variable, to another 
variable, called the explanatory variable. For example, someone interested in health policy might 
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collect a sample of data on individuals and relate their height in adulthood (the dependent variable) to 
their length at birth (the explanatory variable).  

(95) More frequently, a regression relates a single dependent variable to multiple explanatory variables. 
This is called “multiple (linear) regression.” For example, the same person interested in individuals’ 
height in adulthood might relate it to their length at birth as well as demographic factors like gender, 
ancestry, and/or parental income.  

(96) Even when an analyst has access to many explanatory variables, it is typically not possible to 
perfectly predict the dependent variable given the values of all the explanatory variables for every 
observation in the sample of data. Thus, regression analysis includes an “error term” measuring 
factors that impact the value of the dependent variable for particular sample observations that cannot 
be explained by the explanatory variables. One common goal of regression analysis is to try to predict 
as well as possible the variation in the dependent variable, given the available explanatory variables. 

(97) The impact of an explanatory variable on a dependent variable is measured by a “parameter.” Under 
standard assumptions, this parameter can be interpreted as the predicted impact on the dependent 
variable of a one-unit change in an explanatory variable. For example, under the standard 
assumptions, the parameter on length at birth in the simple regression of height in adulthood on length 
at birth would be interpreted as the predicted effect on height in adulthood of a one-inch increase in a 
baby’s length at birth (assuming length was measured in inches). In this example, one might expect 
the parameter on length at birth to be positive: an increase in a baby’s length at birth might be 
expected to increase a person’s height in adulthood. 

(98) An analyst using multiple regression is often particularly interested in the parameter of only one of 
the explanatory variables, but a parameter in a multiple regression has a more nuanced interpretation. 
Under the standard assumptions, the parameter in a multiple regression can be interpreted as the 
predicted effect on the dependent variable of a one-unit change in that explanatory variable, 
controlling for all the other explanatory variables in the regression. Under the standard assumptions, 
“controlling for all the other explanatory variables” means that the other variables in the multiple 
regression adjust the dependent variable for differences due to these other factors, allowing the 
parameter of interest to measure the impact of the key explanatory variable on the dependent variable 
using all the data in the sample.  

(99) To see this, let me extend the example from above. It is well known that men are, on average, taller 
than women. Including a gender variable in a regression of height in adulthood on length at birth 
would then allow an analyst to control for this average difference in men’s and women’s heights 
while allowing for variation in both men’s and women’s length at birth to inform what is the impact 
of length at birth on height at adulthood.  
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(100) Of course, there is a tradeoff between including too many versus too few explanatory variables in a 
multiple regression. Including too many variables, for example including variables that in fact have 
no impact at all on the dependent variable, makes a regression inefficient and increases the standard 
errors (and associated confidence intervals) of the parameters. 

(101) Including too few explanatory variables can also be costly. Even if some explanatory variables are not 
of particular interest in the analysis, failing to include them when they indeed belong introduces the 
possibility that the key variables that are of interest may be correlated with such omitted (but 
important) factors, thereby biasing the coefficients on the variables of interest and inducing incorrect 
conclusions from the regression analysis. 

(102) Deciding which explanatory variables to include in a regression analysis often relies on a mix of 
economic theory and statistical testing. Economic theory can help the analyst by identifying what 
types of economic variables are likely to influence the dependent variable and should therefore be 
included (e.g. demand shifters, supply shifters, features of economic markets from which the data 
come). Statistical testing can help by identifying if a variable, while plausibly belonging to a 
regression analysis, does not appear to have a statistically significant effect on the dependent variable 
and can perhaps be excluded. 

(103) In the regression analysis in this proceeding, I am interested in measuring the relationship between a 
dependent variable (royalties) and several key explanatory variables (minutes of alternative types of 
programming carried on distant broadcast signals), while controlling for other variables that capture 
factors that may impact royalties in ways unrelated to the impact of programming minutes of different 
types. Under the standard assumptions, the parameters on these key explanatory variables measure the 
predicted impact on royalties of changes in the minutes of alternative types of programming in a 
sample of data collected from all Form 3 cable systems carrying distant broadcast signals in the 
United States between 2010 and 2013. I show in what follows how one can use these estimated 
parameters to inform the appropriate division of royalties among the claimant groups for each 
programming type on royalties paid for the importation of distant broadcast signals over this period. 

VI.B.2. Econometric model overview 

(104) As discussed in Section III, the premise underlying the econometric model has the following logic. 
First, as suggested by economic theory, cable systems will tend to carry those distant broadcast 
signals that best enable them to attract and retain subscribers. If, on average, minutes of different 
programming content are valued differently by households, then distant broadcast signals that have 
more higher-value programming will be more highly valued by cable operators than distant broadcast 
signals that have less higher-value programming (and thus more lower-value programming). Since the 
royalty cable systems pay is a fixed function of the number and DSE type-value of distant broadcast 
signals, distant broadcast stations of a given type that are more highly valued by households are more 
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likely to be carried by systems and are thus more likely to be responsible for the royalties paid into 
the royalty pool.  

(105) The econometric model specified below reflects this relationship: it relates the natural log of the 
royalties to the minutes of programming of the respective categories carried on distant broadcast 
signals within a given subscriber group and accounting period.  

(106) Of course, other factors influence the distant broadcast signals that a cable system may choose to 
carry, as well as the demand for cable services that include distant broadcast signals in their local 
market (and thus the royalty they pay for such carriage). Accordingly, I also include in the 
econometric model other variables to control for factors influencing the royalty paid by a cable 
system other than distant broadcast signal programming content. Based on the patterns I presented in 
the previous two sections, particularly important control variables include the number of distant 
broadcast signals carried in the particular subgroup (controlling for the number of minutes of distant 
broadcast signal programming) and dummy variables for the particular MSO that owns the cable 
system interacted with the lagged subscribers in a particular subgroup (controlling for differences in 
average receipts per subscriber across MSOs, as shown in Figure 6 above). 

(107) I also include dummy variables for each cable system in each accounting period in the data. This is 
called a “fixed effect” in econometrics (in this context, a “cable system-accounting period fixed 
effect”), as it allows for any feature that influences the royalty paid by that cable system in that 
accounting period to be flexibly estimated from the data, leaving variation in the royalty paid across 
subscriber groups within each cable system and across time within those subscriber groups to identify 
the effect of changes in minutes of each programming type on royalties. Fixed effect estimation is 
widely perceived to be the form of econometric estimation least susceptible to bias from factors 
unobservable to the econometrician that may be correlated with a key variable of interest (here, the 
minutes of alternative programming types carried on distant signals).45 

(108) The balance of this subsection provides further details about the econometric model. 

VI.B.3. Econometric model details 

(109) The econometric model relates the natural log of the royalties paid by a particular cable system for 
one of its subscriber groups in a particular accounting period to the minutes of programming of 
alternative content categories carried on the distant broadcast signals carried by that system in that 
subscriber group in that accounting period, as well as other control variables. For convenience, in 
what follows, I call a cable system a “system,” an accounting period a “period,” and a distant 
broadcast signal a “signal.” 
                                                      
45  A.C. Cameron and P.K. Trivedi, Microeconomics Methods and Applications, (New York: Cambridge 

University Press, New York, 2005), 788. 
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(110) The types of programming categories I consider are associated with groups claiming a share of 
royalties paid for the importation of distant broadcast signals. There are six such claimant groups: 
Program Suppliers, Sports, Commercial Television, Public Television, Devotional, and Canadian 
Claimants. 

(111) In the estimation dataset, there are 1,848 distant broadcast signals carried on systems with 26,126 
subscriber groups over the eight accounting periods, 2010 period 1 to 2013 period 2 (2010/1–2013/2). 
Figure 21 in Appendix A provides a table of means (averages) for royalties, the minutes of each type 
of programming content, and some of the important control variables in my analysis. 

(112) An example observation in the estimation dataset is the ninth subscriber group of the cable system 
operated by Charter Communications in Coldwater, Michigan, in the second accounting period in 
2012. In this accounting period, this subscriber group reported carrying three distant signals: WXSP-
CD, WNIT-DT, and WGNA. These distant signals combined to carry approximately 464,914  
minutes of Program Supplier content, 11,327 minutes of Sports content, 25,719 minutes of 
Commercial TV content, 264,960 minutes of Public Television content, 28,470 minutes of Devotional 
content, and 0 minutes of Canadian content.  

(113) The econometric model relates the natural log of royalties for each subscriber group in each 
accounting period to three groups of variables, each with an associated set of parameters. This 
econometric specification is referred to in the academic literature as a log-linear specification, 
because the dependent variable—royalties—is measured in natural logs, while the key explanatory 
variables—the number of minutes of each programming type—are measured in levels (linearly).  

(114) I chose this specification over a linear specification for both economic and econometric reasons. 
Economically, a linear specification assumes that a one-unit change in the minutes of a particular 
programming type increases royalties by its associated parameter, regardless of the size of the system. 
By contrast, a log-linear specification assumes that a one-unit change in the minutes of a particular 
programming type increases royalties by its associated parameter in percentage terms. Thus large and 
small systems in a log-linear model are assumed to have similar percentage effects of changes in 
programming minutes. In my opinion, this is a more realistic economic assumption for the functional 
form of the relationship between minutes and royalties than a  linear specification. 

(115) Furthermore, econometric tests support this assumption. In particular, one can test whether a linear or 
log-linear functional form is most appropriate using a Box-Cox test. A Box-Cox test specifies the 
dependent variable in a regression to depend on a parameter whose range of values includes both the 
linear and log-linear models: if the estimated parameter is closer to 1, then a linear model is preferred 
by the data; if the estimated parameter is closer to 0, then a log-linear model is preferred. For the data 
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used in my initial econometric results, the estimated parameter equaled 0.17, strongly favoring the 
log-linear over the linear model.46 

(116) As mentioned above, the econometric model relates the natural log of royalties for each subscriber 
group in each accounting period to three groups of variables, each with an associated set of 
parameters. The first group of variables included in the regression analysis is the total minutes of each 
programming type carried on the distant signals carried in that subscriber group. The key parameters 
in the regression model are those associated with these variables. These parameters measure the 
effect of an additional minute of distant signal programming of each type on the natural log of 
royalties. In the next subsection, I show how to use them to infer the marginal value of a minute of 
each programming type, a key input into the share of the value of each programming type carried on 
distant broadcast signals.  

(117) The other two types of covariates are included both to enhance the efficiency of the econometric 
model (i.e., to reduce the size of the 95% confidence intervals on my estimated shares of each 
programming type’s value) and to minimize potential for bias in the estimated shares. 

(118) In particular, the second group of covariates is the control variables included in the regression. These 
are meant to capture observable variables that influence the natural log of royalties other than the 
different types of program minutes carried on distant signals. These include variables that shift 
demand across markets (number of local stations, number of activated channels), variables that dictate 
whether any of the special fees associated with distant signal royalties were paid (the 3.75% fee, the 
syndicated exclusivity surcharge, and the number of permitted stations), variables to control for the 
size of different systems (lagged subscribers interacted with the identity of the MSO which owns the 
system), and a variable to ensure the econometric model reflects the realities of distant signal carriage 
(the number of distant stations). These covariates, and the reasons for including them, are described in 
greater detail in Appendix A. 

(119) As discussed in greater detail in Appendix A, the inclusion of the number of distant stations as a 
covariate is particularly important as it means the regression coefficients on the programming minutes 
of each programming type can be interpreted as the impact on royalties of an increase in the 
programming minutes of that type, taking away a minute of non-compensable network programming 
(e.g., Big-3 network programming), or off-air programming.  This specification also allows, for 
example, Big-3 network programming to have value to cable operators but then measures the value of 
other categories of programming relative to the value of such programming, at least in my initial 

                                                      
46  In principle, I could have conducted my regression analysis using this Box-Cox functional form (and its 

estimated parameter of 0.17), but the Box-Cox functional form has the disadvantage of not allowing me to 
include fixed effects. As described further in what follows, because these fixed effects are important 
covariates and the estimated Box-Cox parameter is quite close to the value associated with a log-linear 
model, in the results that follow I maintained the log-linear specification. 
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regression results.  In my final regression results, I impose that duplicate network programming, 
including Big-3 network programming, has zero value, in which case the regression coefficients on 
the other programming categories measure the value of those categories relative to the value of other 
excluded minute categories (off-air programming).  That all program categories are estimated to have 
positive values relative to these excluded categories supports the assumption maintained in my final 
regression model that duplicated network minutes have no value to cable systems.  

(120) While these control variables include observable factors that influence royalties, there can also be 
variables known to cable systems that influence royalties but cannot be observed by an 
econometrician. The concern is that such unobservable variables may be correlated with different 
types of distant signal programming minutes, causing bias in econometric estimates of their effects on 
royalties and thus in the estimated share of the royalty pool that should accrue to rights-holders of 
each programming type.  

(121) Including the third type of covariate allows for such unobservable factors at the level of the system 
and accounting period to be estimated by the data, thereby preventing them from potentially 
introducing a bias. They enter the econometric model as dummy variables for each system in each 
accounting period in the data. There are 7,369 such system-accounting periods; thus, there are 7,369 
such dummy variables included in my regression. 

(122) This third group of covariates is called “fixed effects” in econometrics; in this context they are called 
“cable system-accounting period fixed effects.” Estimating an econometric model with fixed effects is 
called “fixed effect estimation.” Fixed effect estimation is widely perceived to be the form of 
econometric estimation least susceptible to bias from factors unobservable to the econometrician that 
may be correlated with a key variable of interest (here, the minutes of alternative types of 
programming).47 

(123) While fixed effect estimation has excellent statistical properties, it does not come without costs. Fixed 
effects limit the variation in the data that can be used to credibly estimate (what econometricians call 
“identify”) key parameters of interest, in this case the marginal effect of minutes of alternative 
programming types on royalties. This generally leads to larger standard errors and thus larger 
confidence intervals. Fortunately, the data I use are rich enough that I am able to obtain precisely 
estimated parameters even with so many fixed effects. 

(124) Fixed effects also can absorb the effects of other variables that might influence royalties but vary at 
the same level as do the fixed effects. For example, I include county-level median income as a 
covariate as it plausibly influences demand for cable bundles and thus the revenue received by a 
system in an accounting period (and thus its royalty). Because county-level median income does not 
vary across subgroups within a system (i.e. it only varies at the system level), system-accounting 
                                                      
47  See footnote 45. 
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period fixed effects will not only pick up the effects of any variable that influences demand at the 
system level, it will also absorb any effects of county-level median income. While not problematic 
from an econometric standpoint, it does mean losing the predictive power of variables that might 
otherwise be considered as important covariates in an econometric analysis. 

(125) Estimating our key parameters of interest therefore requires variation within systems and across time. 
Fortunately, the subscriber group reporting introduced with STELA and the availability of four years 
of data allows the model to rely on just this sort of variation. Subscriber group reporting ensures that 
systems report, for each subscriber group, the distant broadcast signals carried in that subscriber 
group, and thus one can calculate the minutes of alternative programming types carried in that 
subscriber group. Relating the variation in those programming minutes with the variation in 
subscriber group-level royalties helps identify our key parameters of interest. Similarly, relating 
variation in the programming minutes carried in a subscriber group over time to variation in that 
subscriber group’s royalty over time also helps identify our key parameters of interest. 

(126) Variation across subscriber groups within a system at a given point in time and across time within a 
given subscriber group are both excellent sources of variation on which to base a statistical 
estimation, as they are closely tied to cable system decision-making. In the first case, if a system 
decides to include a distant signal in one of its subscriber groups but not another, it likely does so 
because it thinks the programming contained on that distant signal will increase the number of 
subscribers among the households in the communities served by that subscriber group. If that indeed 
happens, the royalty paid in that subscriber group will be higher than in other subscriber groups, 
identifying the effect of the valuable programming contained in the distant signal. In the second case, 
if a system decides to add a distant signal to a particular subscriber group over time, it likely does so 
because it thinks the programming contained there will increase the subscribers in that subscriber 
group over time. If that indeed happens, the royalty paid in that subscriber group will increase with 
time, identifying the effect of the valuable programming.  

VI.C. Royalty share calculations 

(127) The goal of this report is to estimate the share of the royalty pool for the importation of distant 
broadcast signals that should be paid to each of the claimant groups representing rights-holders for the 
different types of compensable program content that were retransmitted in the period between 2010 
and 2013.  

(128) I do so in two steps. In the first step, I use the estimates from the econometric model to calculate the 
marginal value of a program minute of each programming type. In the second step, I use these 
marginal values and the number of compensable minutes of each type of programming to calculate 
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the total value of each programming type, as well as the share of the total value across all 
programming types that accrues to each programming type. 

VI.C.1. The marginal value of programming of different types 

(129) The marginal value of a programming minute of each type is the estimated change in the royalty paid 
by a cable system in response to a one-minute increase in the number of minutes of programming of 
that type. Appendix A reports the mathematical formula for the estimated marginal value of an 
additional minute of each programming type (denoted 𝑀𝑀𝑀𝑀�𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡). This formula is, for each 
programming type, the product of the royalty paid in each subscriber group times the estimated 
coefficient on the minute of that programming type. 

VI.C.2. The estimated share of value of programming of different types 

(130) Given an estimate of the marginal value of a programming minute of each type, I calculate an 
estimate of the total value of programming of each type, as well as the share of programming of each 
type out of the total value of all programming types. 

(131) The estimated total value of compensable minutes of each programming type in each year is just the 
sum across all subscriber groups, systems, and accounting periods of the marginal value of the 
compensable minutes of that type on all the distant broadcast signals carried in that year. Appendix A 
reports the mathematical formula for the estimated total value of compensable minutes of each 
programming type (denoted 𝑀𝑀�𝑐𝑐,𝑦𝑦). 

(132) In this calculation, I use only the compensable minutes of each programming type to influence the 
value of that programming type. Letting non-compensable minutes enter the econometric model but 
only compensable minutes enter the share calculations allows for the possibility of cable systems 
selecting distant signals based on all minutes of programming offered, but compensates rights-holders 
only for the compensable minutes included on those distant signals.48 

(133) The estimated share of value of compensable minutes of each type in a given year is then each 
programming type’s estimated total value divided by the total value of all compensable minutes 
across all programming types in that year. Appendix A reports the mathematical formula for the share 
of each programming type’s value on the carriage of distant broadcast signals in a given year 
(denoted 𝑆𝑆ℎ𝑎𝑎𝑎𝑎𝑎𝑎� 𝑐𝑐,𝑦𝑦).  

                                                      
48  In my opinion, this is more realistic than the alternative of only permitting compensable minutes to enter the 

econometric model, as it is quite unlikely that cable systems know about whether the programming they get 
with a distant signal importation is compensable to rights-holders. 
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(134) The next section presents the results of the econometric estimation and share calculations, as well as 
statistical tests of the models presented there. 
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VII. Results 

VII.A. Econometric results and initial share calculations 

(135) Figure 15 presents the estimates of the key parameters in the model measuring the impact of an 
additional minute of programming of each programming type on the natural log of the royalties paid 
by cable systems to import distant broadcast signals. This initial analysis allows for duplicative 
network programs; the final analysis in the next subsection accounts for these duplicate minutes.  
Estimates of all the parameters are provided in Appendix B. 

(136) The initial estimated parameters for the impact of one minute of programming associated with each of 
the six claimant groups on the log of royalties is shown for the Program Suppliers, Joint Sports, 
Commercial Television, Public Television, Devotional, and Canadian Claimants. Also reported is the 
standard error for the parameter, with standard errors clustered at the level of the cable system-
accounting period.49 

                                                      
49  This means that the econometric estimation allows for unrestricted correlation between the error term in the 

regression equation across all subscriber groups within a given system in a given accounting period. This 
could be important if there are shocks that are common to all subscriber groups within a system and time 
period. Clustering standard errors in this way is standard practice in fixed effects estimation. A.C. Cameron, 
and P.K. Trivedi, Microeconomics Methods and Applications (New York: Cambridge University Press, New 
York, 2005), 706–7; A.C. Cameron and P.K. Trivedi, Microeconometrics Using Stata, rev. ed. (College 
Station, TX: Stata Press, 2010), 335 –36; J.D. Angrist and J.S. Pischke, Mostly Harmless Econometrics: An 
Empiricist’s Companion (Princeton, NJ: Princeton University Press, 2009), 308–15. 
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Figure 15. Regression coefficients on minutes of claimant category programming: initial analysis 

Claimant Coefficient x 106 
(standard error x 106) 

Program Suppliers  2.31  
(0.20)  

Sports  32.55  
(3.93)  

Commercial TV  4.88  
(0.59)  

Public TV  1.84  
(0.19)  

Devotional  1.08  
(0.31)  

Canadian  4.08  
(0.33)  

This figure reports the coefficients and standard errors associated with each of the claimant group minute variables under the 
initial regression model. Coefficients and standard errors are multiplied by one million (106) to ease interpretation. Source: CDC 
and FYI data. 

(137) These results pool all the data from all of the years, 2010–2013, and impose that the impact of an 
additional minute of programming of each type, while different for different program categories, is 
constant across years. In Appendix C, I also report results allowing the impact of an additional minute 
of programming of each type to vary across years and show that one cannot reject the hypothesis that 
the coefficients are indeed the same. I therefore present results that impose that this effect is, for each 
program category, constant across years. 

(138) Figure 15 indicated that log royalties vary considerably with additional minutes of programming 
across the different program categories. Figure 16, presenting the average marginal value implied by 
these estimates, reinforces this conclusion in an easier-to-interpret form. 
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Figure 16. Average marginal value of one distant minute by claimant category: initial analysis 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian 

2010  0.062 
(0.005)  

 0.870 
(0.105)  

 0.131 
(0.016)  

 0.049 
(0.005)  

 0.029 
(0.008)  

 0.109 
(0.009)  

2011  0.062 
(0.005)  

 0.867 
(0.105)  

 0.130 
(0.016)  

 0.049 
(0.005)  

 0.029 
(0.008)  

 0.109 
(0.009)  

2012  0.065 
(0.006)  

 0.918 
(0.111)  

 0.138 
(0.017)  

 0.052 
(0.005)  

 0.030 
(0.009)  

 0.115 
(0.009)  

2013  0.066 
(0.006)  

 0.929 
(0.112)  

 0.139 
(0.017)  

 0.052 
(0.005)  

 0.031 
(0.009)  

 0.116 
(0.009)  

2010–13  0.064 
(0.006)  

 0.896 
(0.108)  

 0.134 
(0.016)  

 0.051 
(0.005)  

 0.030 
(0.008)  

 0.112 
(0.009)  

The figure presents the average marginal value of the one distant minute by claimant group, with their standard errors in 
parentheses, under the initial regression specification. Source: CDC and FYI data. 

(139) Figure 16 presents the average marginal effect (and its standard error) for an additional minute of 
programming of each program category, both pooling across all years in the data and for each year in 
the data.50 As the estimated parameter of an additional minute of programming on log royalties 
reported in Figure 15 is the same across years for each programming category, given the functional 
form for the average marginal effect reported in Appendix A, the variation in the average marginal 
effect across years is due to variation in the average royalty paid across years. 

(140) Figure 16 shows that minutes of different categories of programming offered on distant signals have 
very different estimated effects on the royalties paid by cable systems. Averaged across all the years, 
an additional minute of sports programming is estimated to have the largest effect on royalties at 
$0.896, or 89.6 cents/minute of programming, followed by Commercial Television programming (at 
13.4 cents/minute), Canadian programming (11.2 cents/minute), Program Suppliers (6.4 
cents/minute), Public Television (5.1 cents/minute), and Devotional programming (3.0 cents/minute). 
These results are broadly consistent with the theory presented in Section II above, that content that 
serves niche audiences and is thus more likely to be negatively correlated with tastes for the existing 
content on cable bundles is more highly valued by cable operators. 

(141) Figure 17 reports the initial implied shares of the royalty pool that should accrue to each claimant 
category averaged across years and in each year.51 As the estimated value of an additional minute of 
each programming type on royalties is the same across years for each programming category, the 
variation in the average royalty pool shares across years is due to the (slight) variation in the average 
                                                      
50  As is standard for calculating standard errors of functions of estimated coefficients, standard errors in the 

table are calculated using the delta method. A.C. Cameron, and P.K. Trivedi, Microeconomics Methods and 
Applications (New York: Cambridge University Press, 2005), 230–31; A.C. Cameron and P.K. Trivedi, 
Microeconometrics Using Stata, rev. ed. (College Station, TX: Stata Press, 2010), 410–11.  

51  Standard errors are again calculated using the delta method. 
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marginal effects across years reported in Figure 16 and the variation in the number of compensable 
minutes of each programming type presented in Figure 12 above. 

Figure 17. Implied shares of distant minute royalties by claimant category: initial analysis 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian 

2010  27.66% 
(1.89%)  

 34.29% 
(3.78%)  

 17.48% 
(1.50%)  

 15.44% 
(1.01%)  

 1.02% 
(0.27%)  

 4.10% 
(0.33%)  

2011  25.44% 
(1.67%)  

 32.12% 
(3.65%)  

 17.93% 
(1.49%)  

 19.77% 
(1.22%)  

 0.71% 
(0.19%)  

 4.02% 
(0.32%)  

2012  22.84% 
(1.64%)  

 36.09% 
(3.86%)  

 17.29% 
(1.52%)  

 19.03% 
(1.29%)  

 0.55% 
(0.15%)  

 4.19% 
(0.35%)  

2013  20.31% 
(1.52%)  

 38.00% 
(3.94%)  

 16.08% 
(1.45%)  

 20.51% 
(1.44%)  

 0.51% 
(0.14%)  

 4.59% 
(0.39%)  

2010–13  23.95% 
(1.68%)  

 35.19% 
(3.82%)  

 17.18% 
(1.49%)  

 18.75% 
(1.25%)  

 0.69% 
(0.18%)  

 4.23% 
(0.35%)  

This figure reports the implied shares by claimant group, with their standard errors in parentheses, under the initial regression 
model. Source: CDC and FYI data. 

(142) The percentages cited above are across-year averages. As the share of compensable programming 
aired on distant broadcast signals changes in important ways over the period 2010–2013, I also show 
initial estimated shares for each claimant in each year in this period. These estimates are given by the 
individual rows in Figure 17 above. 

VII.B. Accounting for duplicate network program minutes 

VII.B.1. Overview 

(143) As shown in Section V.C.2.b, there is substantial duplication in the programming carried on distant 
broadcast stations due to network affiliation of multiple stations with the same network. In the initial 
regression analysis, the results of which I presented above, I ignored this duplication of programming 
and any effects it might have on either the regression results or share calculations. In this subsection, I 
consider the issue in greater detail. 

(144) The reason for considering this issue is that duplicated network programming is likely to have no 
value to cable operators. For example, the Charter cable system in Coldwater, Michigan, carries its 
local PBS network WKAR-DT, and also chooses to import the distant broadcast station (and PBS 
affiliate) WNIT-DT from South Bend, Indiana; it is very likely doing so for the non-network 
programming contained on WNIT-DT. Since the same network programming is being shown at the 
same time on its local station, WKAR-DT, and this station is likely to be much more familiar to 
Charter’s subscribers in Coldwater, it is reasonable to suppose that there is no value to this duplicated 
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network programming for Charter in Coldwater. A similar situation likely exists for any distant 
broadcast station that is affiliated with a broadcast network that is already available on a local cable 
system. 

(145) To address this issue, I re-estimated my econometric model imposing that all duplicated network 
programming has zero value to cable systems. To implement this, I directed staff at Bates White to 
remove all minutes of duplicated network programming from all distant broadcast signals carried on 
all subscriber groups over all years in the analysis. If a distant broadcast station was affiliated with the 
same network as a local broadcast station, I dropped those minutes of duplicated network 
programming from the distant broadcast station, both in the regression analysis and for the share 
calculations. If a distant broadcast station was affiliated with the same network as another distant 
broadcast station (but not with a local station), I dropped the minutes of duplicated network 
programming from one of the distant broadcast stations.52 

(146) Because non-Big-3 network programming is compensable, and because this process meant that I 
dropped some compensable programming in this supplementary analysis, it is important to 
understand that by doing so I am still appropriately valuing all compensable programming. 

(147) The intuition behind this conclusion is as follows. If I am correct in assuming that duplicate network 
programming has zero value to cable systems, then including such minutes in the initial econometric 
estimates means the model is necessarily estimating an average value for programming minutes of 
each programming type, with the average taken across non-duplicate programming (that has positive 
value) and duplicate programming (that has zero value). By dropping programming that has zero 
value, I am deaveraging: I am attributing the full value of the positive non-duplicate programming 
just to the non-duplicate programming (and the zero value of the duplicate programming to the 
duplicate programming).53, 54 The value lost by dropping the duplicative compensable programming is 

                                                      
52  Since all that matters in the regression model is the sum of the minutes of different programming across 

distant signals within a subscriber group, it did not matter from which distant signal one drops the duplicate 
programming. 

53  To help make this point, consider an alternative approach of dropping duplicate programming from the 
econometric model but continuing to include it in the share calculations if it was indeed compensable (e.g., 
for non-Big-3 network minutes). This would imply double-counting, as the econometric model would 
correctly report the deaveraged value of non-duplicative programming, but the share calculation would 
attribute that value to both non-duplicative programming (correct) and duplicative programming (incorrect). 

54  Note that the issue here is different from the issue discussed in paragraph (132) above that motivated 
including non-compensable minutes in the econometric model but not the share calculations. There, the 
issue was compensability; here the issue is duplication. There is nothing to suggest that cable operators do 
not value non-compensable programming. Perhaps they do, in which case it should be included in the 
econometric model (though not in the share calculations). By contrast, I argue that cable operators are 
unlikely to value duplicate programming. In this case, one should either include duplicate programming in 
the econometric model and share calculation (as in the initial regression results) or exclude it in both (as in 
these final regression results). 
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made up by multiplying the remaining compensable programming by the (higher) deaveraged value 
per minute. 

VII.B.2. Results 

(148) Figure 18, Figure 19, and Figure 20 report the regression coefficients, average marginal values, and 
shares of the royalty pool that should accrue to each claimant group implied by my final, non-
duplicate minutes, analysis. I briefly discuss each in turn. 

(149) As expected, Figure 18 demonstrates that removing duplicated network minutes from the econometric 
analysis deaverages the estimated regression coefficients measuring the impact of minutes of each 
programming type on log royalties, with each now greater than in the initial regression coefficients 
reported in Figure 15. As for my initial regression results reported in Figure 15, the final regression 
results reported in Figure 18 pool all the data from all of the years, 2010-2013, and impose that the 
effect that the impact of an additional minute of programming of each type, while different for 
different program categories, is constant across years. In Appendix C, I report results allowing the 
impact of an additional minute of programming of each type to vary across years and show that one 
cannot reject the hypothesis that the coefficients are indeed the same. I therefore present as my final 
results the specification that imposes that the effect of programming minutes is, for each program 
category, constant across years. 

(150) The same deaveraging that yielded higher parameter estimates also yields higher average marginal 
values of distant minutes for each category type: Figure 19 shows that the estimated increase in 
royalties (measured in dollars) associated with a one-minute increase in programming minutes of each 
claimant category is higher in this final analysis compared to the average marginal values in my 
initial analysis reported in Figure 16. 

(151) Averaged across all the years, an additional minute of Sports programming in the final regression 
results accounting for duplicated program minutes is estimated to have the largest effect on royalties 
at $0.963, or 96.3 cents/minute of programming, followed by Commercial Television programming 
(at 15.9 cents/minute), Canadian programming (11.7 cents/minute), Program Supplier programming 
(6.9 cents/minute), Public Television programming (5.4 cents/minute), and Devotional programming 
(3.2 cents/minute).  
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Figure 18. Regression coefficients on minutes of claimant category programming: non-duplicate minutes 
analysis 

Claimant Coefficient x 106 
(standard error x 106) 

Program Suppliers  2.49  
(0.20)  

Sports 34.96  
(5.00)  

Commercial TV  5.77  
(0.61)  

Public TV  1.98  
(0.19)  

Devotional  1.17  
(0.31)  

Canadian  4.26  
(0.33)  

This figure reports the coefficients and standard errors associated with each of the claimant group minute variables under the 
final regression model that accounts for duplicated network minutes. Coefficients and standard errors are multiplied by one 
million (106) to ease interpretation.  Source: CDC and FYI data. 

Figure 19. Average marginal value of one distant minute by claimant categories: non-duplicate minutes 
analysis 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian 

2010  0.067 
(0.005)  

 0.935 
(0.134)  

 0.154 
(0.016)  

 0.053 
(0.005)  

 0.031 
(0.008)  

 0.114 
(0.009)  

2011  0.066 
(0.005)  

0.931 
(0.133) 

 0.154 
(0.016)  

 0.053 
(0.005)  

 0.031 
(0.008)  

 0.114 
(0.009)  

2012  0.070 
(0.006)  

 0.986 
(0.141)  

 0.163 
(0.017)  

 0.056 
(0.005)  

 0.033 
(0.009)  

 0.120 
(0.009)  

2013  0.071 
(0.006)  

 0.998 
(0.143)  

 0.165 
(0.017)  

 0.056 
(0.005)  

 0.033 
(0.009)  

 0.122 
(0.010)  

2010–13  0.069 
(0.005)  

 0.963 
(0.138)  

 0.159 
(0.017)  

 0.054 
(0.005)  

 0.032 
(0.009)  

 0.117 
(0.009)  

This figure shows the average estimated marginal value of one distant minute by claimant group, with their standard errors in 
parentheses, under the final regression model that accounts for duplicated network minutes. Source: CDC and FYI data. 

(152) Figure 20 reports the final implied shares of the royalty pool that should accrue to each claimant 
category averaged across years and in each year over the period 2010 to 2013.  

(153) These results are unsurprising given the patterns of duplicate minutes reported in Figure 14 and the 
average marginal value of minutes of alternative programming types reported in Figure 19 above. 
Public Television Claimants had significant amounts of duplicated minutes. Dropping them from the 
regression analysis reduced the number of compensable Public Television program minutes and only 
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increased Public Television’s estimated value per minute slightly, leading to an overall decrease in 
their predicted share of the royalty pool. By contrast, Commercial Television Claimants had 
essentially no duplicated minutes, so they experienced no decrease in compensable minutes and their 
estimated value per minute increased, increasing their estimated share of the royalty pool.  

Figure 20. Implied shares of distant minutes by claimant categories: Non-duplicate minutes analysis 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian 

2010  27.06% 
(1.97%)  

34.02% 
(3.96%)  

 19.76% 
(1.48%)  

14.01% 
(1.00%)  

 1.05% 
(0.25%)  

 4.10% 
(0.36%)  

2011  24.67% 
(1.73%)  

 31.78% 
(3.82%)  

 20.18% 
(1.45%)  

 18.64% 
(1.25%)  

 0.73% 
(0.18%)  

 4.00% 
(0.35%)  

2012  22.50% 
(1.72%)  

35.93% 
(4.06%)  

 19.64% 
(1.51%)  

 17.17% 
(1.27%)  

 0.56% 
(0.14%)  

 4.20% 
(0.38%)  

2013  19.74% 
(1.60%)  

 38.56% 
(4.17%)  

 18.44% 
(1.48%)  

 18.09% 
(1.41%)  

 0.53% 
(0.13%)  

 4.65% 
(0.44%)  

2010–13  23.40% 
(1.76%)  

35.13% 
(4.02%)  

 19.49% 
(1.48%)  

 17.02% 
(1.23%)  

 0.71% 
(0.17%)  

 4.24% 
(0.38%)  

This figure shows the implied shares by claimant group under the final regression model that accounts for duplicated network 
programming, with their standard errors in parentheses. Source: CDC and FYI data. 

(154) The percentages cited above are across-year averages. I also estimate the share of the royalty pool that 
should go to each claimant in each year in this period in this final analysis; these predictions are given 
by the individual rows in Figure 20 above. 

(155) The results in Figure 20 are an appropriate set of estimates on which to determine the relative share of 
the royalty pool that should accrue to the rights-holders in each claimant group by year. Averaged 
across years, the recommended share of royalties is as follows: 23.40% for Program Suppliers, 
35.13% for Joint Sports Claimants, 19.49% for Commercial Television Claimants, 17.02% for 
Educational Claimants, 0.71% for Devotional Claimants, and 4.24% for Canadian Claimants. These 
shares are my preferred estimates for the division of royalties across claimant groups that should 
apply in this proceeding. 
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Appendix A. Regression analysis: technical details 

A.1. Econometric model details (Section VI.B) 

(156) The econometric model may be written as: 

log(𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅)𝑔𝑔,𝑠𝑠,𝑡𝑡 = �𝑚𝑚𝑚𝑚𝑚𝑚𝑠𝑠𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡𝛽𝛽𝑐𝑐
𝑐𝑐∈𝐶𝐶

+ 𝑍𝑍𝑔𝑔,𝑠𝑠,𝑡𝑡
′ 𝛾𝛾 + 𝜏𝜏𝑠𝑠,𝑡𝑡 + 𝜀𝜀𝑔𝑔,𝑠𝑠,𝑡𝑡 

(157) In this equation, t indexes accounting periods, s indexes cable systems, with St defining the set of all 
systems offering service in period t, g indexes subscriber groups, with Gst defining the set of 
subscriber groups offered by s in t, d indexes distant broadcast signals, with Dg,s,t defining the set of 
signals carried in group g on s in t, and c indexes alternative content categories, with C defining the 
set of all content categories given by C = {Program Suppliers, Sports, Commercial Television, Public 
Television, Devotional, Canadian Claimants}. 

(158) log(𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅)𝑔𝑔,𝑠𝑠,𝑡𝑡 is the natural log of the royalty paid in subscriber group g of system s in period t, 
𝑚𝑚𝑚𝑚𝑚𝑚𝑠𝑠𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡 are the total minutes of programming type c carried on the distant signals carried in 
subscriber group g of system s in period t, 𝑍𝑍𝑔𝑔,𝑠𝑠,𝑡𝑡 is a vector of control variables described further 
below, 𝜏𝜏𝑠𝑠,𝑡𝑡 is a system-period fixed effect described in the body of the text, and 𝜀𝜀𝑔𝑔,𝑠𝑠,𝑡𝑡 is an error term 
capturing random factors that influence royalties that are not included in the econometric model.55  

(159) The parameters 𝛽𝛽𝑐𝑐 = {𝛽𝛽𝑃𝑃𝑃𝑃𝑃𝑃𝑔𝑔𝑃𝑃𝑃𝑃𝑃𝑃 𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑃𝑃𝑠𝑠,𝛽𝛽𝑆𝑆𝑆𝑆𝑃𝑃𝑃𝑃𝑡𝑡𝑠𝑠, … ,𝛽𝛽𝐶𝐶𝑃𝑃𝐶𝐶𝑃𝑃𝐶𝐶𝑆𝑆𝑃𝑃𝐶𝐶} measure the effect of an additional 
minute of distant signal programming of type c on the natural log of the royalties, 𝛾𝛾 measures the 
impact of each of the control variables included in 𝑍𝑍𝑔𝑔,𝑠𝑠,𝑡𝑡 on the natural log of the royalties, and 𝜏𝜏𝑠𝑠,𝑡𝑡 
measures any factors that influence royalties for system s in period t (i.e., “system-period fixed 
effects”).  

(160) The control variables included in 𝑍𝑍𝑔𝑔,𝑠𝑠,𝑡𝑡
′ 𝛾𝛾 are given by: 

                                                      
55  The total minutes of programming type c carried on the distant signals carried in subscriber group g of 

system s in period t, 𝑚𝑚𝑚𝑚𝑚𝑚𝑠𝑠𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡, is defined as ∑ 𝑚𝑚𝑚𝑚𝑚𝑚𝑠𝑠𝑐𝑐,𝐶𝐶,𝑔𝑔,𝑠𝑠,𝑡𝑡𝐶𝐶∈𝐷𝐷𝑔𝑔,𝑠𝑠,𝑡𝑡 . 
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(161)  

𝑍𝑍𝑔𝑔,𝑠𝑠,𝑡𝑡
′ 𝛾𝛾 = 𝜏𝜏𝑠𝑠,𝑡𝑡

′ 𝛾𝛾 + 𝐶𝐶𝑅𝑅𝐶𝐶𝑚𝑚𝑅𝑅𝑅𝑅𝑃𝑃𝑆𝑆𝐶𝐶𝑆𝑆𝑃𝑃𝐶𝐶𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑒𝑒𝑠𝑠,𝑡𝑡
𝛾𝛾2 + is paying min fee𝑠𝑠,𝑡𝑡𝛾𝛾3 +

is paying 3.75 fee𝑔𝑔,𝑠𝑠,𝑡𝑡𝛾𝛾4 + is paying syndicated exclusivity surcharge fee𝑔𝑔,𝑠𝑠,𝑡𝑡𝛾𝛾5 +
Canada zone𝑠𝑠,𝑡𝑡𝛾𝛾6 + number of permitted stations𝑔𝑔,𝑠𝑠,𝑡𝑡𝛾𝛾7 +
number of distant stations𝑔𝑔,𝑠𝑠,𝑡𝑡𝛾𝛾8 + number of local stations𝑔𝑔,𝑠𝑠,𝑡𝑡𝛾𝛾9 +
channels activated𝑠𝑠,𝑡𝑡−1𝛾𝛾10 + subscriber𝑔𝑔,𝑠𝑠,𝑡𝑡−1𝛾𝛾11 +

� 𝑚𝑚𝑠𝑠_𝑀𝑀𝑆𝑆𝑂𝑂𝑠𝑠,𝑃𝑃𝛾𝛾12,𝑃𝑃
𝑃𝑃∈𝑡𝑡𝑃𝑃𝑆𝑆 6 𝑀𝑀𝑆𝑆𝑀𝑀

+ � 𝑚𝑚𝑠𝑠_𝑀𝑀𝑆𝑆𝑂𝑂𝑠𝑠,𝑃𝑃
𝑃𝑃∈𝑡𝑡𝑃𝑃𝑆𝑆 6 𝑀𝑀𝑆𝑆𝑀𝑀

× subscriber𝑔𝑔,𝑠𝑠,𝑡𝑡−1𝛾𝛾13,𝑃𝑃

 

(162) These control variables and the reasons for including them in the analysis are as follows. A county’s 
median income is included to account for variation in demand for cable services associated with 
income in its home county that would influence the number of subscribers to the cable service that 
contains distant broadcast signals, the total revenue of that service, and thus the royalty paid by that 
system in that period. Dummy variables for whether a subscriber group pays any of the special fees 
associated with distant signal royalties (the 3.75% fee and the syndicated exclusivity surcharge fee), 
as well as for the number of “permitted stations” carried by the subscriber group and whether a 
system pays more than the minimum fee, account for the impact these different fees have on the total 
royalty paid by the system in that period.56  

(163) The number of local stations and (lagged) number of activated channels are included to account for 
other features of the cable service on which distant signals may be offered which could influence the 
number of subscribers to that service (with the same effects on royalties described in the paragraph 
above). Whether the system lies in the defined area where it is permissible to carry Canadian signals 
(“Canada zone”) in included to help explain increases in royalties due to the carriage of Canadian 
signals (where permitted). 

(164) The number of distant stations is an important control variable. As discussed in the body of the text, 
in multiple regression analysis, a parameter measures the impact of a change in its associated control 
variable holding constant the other variables in the model. Thus the coefficient on the minutes of 
programming type c carried on distant signals, 𝛽𝛽𝑐𝑐, measures the change in (log) royalty associated 
with changes in minutes of that programming type, controlling for the number of distant broadcast 
signals. Because there are only so many minutes in a year and distant broadcast signals are discrete 
(i.e., they can only take on integer values), including the number of distant broadcast signals as a 
control variable means that 𝛽𝛽𝑐𝑐 measures the impact of increasing the number of minutes of 

                                                      
56  The dummy variables include: whether the system of a subscriber group paid the minimum fee or more than 

the minimum fee; whether a subscriber group of a system paid the 3.75% ; whether a subscriber group of a 
system paid syndicated exclusivity surcharge fee.  
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programming type c while holding fixed the number of total minutes of distant broadcast signal 
programming. Thus, it measures the effect of an increase in the minutes of programming type c, 

(165) taking away a minute of non-compensable network programming, off-air programming, or to-be-
announced programming (the excluded category of program minutes).57 Failing to include the number 
of distant broadcast signals as a control variable would mean that 𝛽𝛽𝑐𝑐 measures the impact of 
increasing the number of minutes of programming type c without constraint, implying cable systems 
could offer non-integer numbers of distant signals (e.g., 2.2 distant signals), an impossibility in the 
actual market. 

(166) Dummy variables for each of the six largest MSOs—Comcast, Time Warner, AT&T, Verizon, Cox, 
and Charter—are included as covariates to capture potential differences in factors not included in the 
econometric model that could shift demand for bundles that include imported distant broadcast 
signals. These other factors could include other content carried on such bundles but not included in 
the econometric model or differences other than median income in the features of markets that each 
MSO typically serves. 

(167) The number of subscribers is included as a covariate as royalties increase with revenue and revenue 
increases with the number of subscribers. The use of lagged values for subscribers and activated 
channels was to prevent concerns about “endogeneity,” or reverse causality, to bias the estimated 
value of different programming minutes.58 The effect of the number of subscribers on royalties was 
permitted to differ across MSOs as the average receipts per subscriber differs substantially across 
MSOs (as shown in Figure 6).  

(168) As discussed in Section VI.B.3, including fixed effects in an econometric model can absorb the 
effects of other variables that should plausibly belong but vary at the same level in the data as the 
fixed effects. As noted in the econometric equation listed above, I include system-accounting period 
(s,t) fixed effects. As such, the effect of any variable listed above that varies at this same level (and 
not by subgroup within each system-accounting period) will be absorbed by these fixed effects. Thus, 
the effects of county-level median income, whether a system is paying the minimum fee, and MSO 
dummy variables all cannot be measured in the presence of the estimated fixed effects. As discussed 
in Section VI.B.3, because fixed effects are more flexible than any of these covariates, there is no 

                                                      
57    This description applies for the initial econometric model.  For the final econometric model that accounts 

for duplicate network program minutes, I include as a covariate the total number of non-duplicated minutes.  
This new covariate plays the same role in the final econometric model that the number of distant signals 
plays in the initial econometric model. 

58  If unobserved shocks in a period increased the number of subscribers in that period or the number of 
activated channels in that period, this could cause bias in all of the estimated parameters, including those 
associated with different types of programming. Using lagged values prevents this bias as shocks in 
particular accounting period cannot cause changes in subscribers or activated channels in the previous 
accounting period. 
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econometric cost to this absorption beyond being unable to comment on the effects of these specific 
variables on log royalties.

A.2. Royalty share details (Section VI.C) 

A.2.a. The marginal value of programming of different types 

(169) The marginal value of a programming minute of type c is the estimated change in the royalty paid by 
a cable system in response to a one-minute increase in the number of minutes of programming type c. 
Mathematically, it is given by the derivative of the royalty with respect to the minutes of 
programming type c, 𝑀𝑀𝑀𝑀𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡 = 𝜕𝜕𝜕𝜕𝑃𝑃𝑦𝑦𝑃𝑃𝑆𝑆𝑡𝑡𝑦𝑦𝑔𝑔,𝑠𝑠,𝑡𝑡

𝜕𝜕𝑃𝑃𝑆𝑆𝐶𝐶𝑠𝑠𝑖𝑖,𝑔𝑔,𝑠𝑠,𝑡𝑡
, where “MV” stands for “Marginal Value.” Due to the 

econometric model’s log-linear functional form, 𝑀𝑀𝑀𝑀𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡 is not constant, but depends on the royalty 
paid in subscriber group g of system s in period t: 

𝑀𝑀𝑀𝑀𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡 =
𝜕𝜕𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅𝑔𝑔,𝑠𝑠,𝑡𝑡

𝜕𝜕𝑚𝑚𝑚𝑚𝑚𝑚𝑠𝑠𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡

=
𝜕𝜕𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅𝑔𝑔,𝑠𝑠,𝑡𝑡

𝜕𝜕log (𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅)𝑔𝑔,𝑠𝑠,𝑡𝑡
×
𝜕𝜕log (𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅)𝑔𝑔,𝑠𝑠,𝑡𝑡

𝜕𝜕𝑚𝑚𝑚𝑚𝑚𝑚𝑠𝑠𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡

= 𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅𝑔𝑔,𝑠𝑠,𝑡𝑡𝛽𝛽𝑐𝑐

 

(170) The estimated marginal value of a programming minute of type c then follows by using the estimated 
value for 𝛽𝛽𝑐𝑐, �̂�𝛽𝑐𝑐, in the equation above: 

𝑀𝑀𝑀𝑀�𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡 = 𝑅𝑅𝑅𝑅𝑅𝑅𝑎𝑎𝑅𝑅𝑅𝑅𝑅𝑅𝑔𝑔,𝑠𝑠,𝑡𝑡�̂�𝛽𝑐𝑐 

A.2.b. The estimated share of value of programming of different types 

(171) The estimated total value of compensable minutes of type c in year y, denoted 𝑀𝑀�𝑐𝑐,𝑦𝑦, is the sum across 
all subscriber groups, systems, and accounting periods of the marginal value of the compensable 
minutes of type c on the distant broadcast signals in subscriber group g of system s in period t: 

𝑀𝑀�𝑐𝑐,𝑦𝑦 = �� � comp_mins𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡 × 𝑀𝑀𝑀𝑀�𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡
𝑔𝑔∈𝐺𝐺𝑠𝑠,𝑡𝑡𝑠𝑠∈𝑆𝑆𝑡𝑡𝑡𝑡∈𝑦𝑦

 

(172) In this equation, the compensable minutes of programming of type c in subscriber group g of system s 
in period t are denoted comp_mins𝑐𝑐,𝑔𝑔,𝑠𝑠,𝑡𝑡. The share of compensable minutes of each program type 
was given in Figure 12 in the body of the text. 
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The estimated share of value of compensable minutes of type c in year y, denoted 𝑆𝑆ℎ𝑎𝑎𝑎𝑎𝑎𝑎� 𝑐𝑐,𝑦𝑦 is then 
just type c’s estimated total value divided by the total value of all compensable minutes in year y 
given by sum across the programming types of each type’s estimated total value. 

𝑆𝑆ℎ𝑎𝑎𝑎𝑎𝑎𝑎� 𝑐𝑐,𝑦𝑦 =
𝑀𝑀�𝑐𝑐,𝑦𝑦

∑ 𝑀𝑀�𝑘𝑘,𝑦𝑦𝑘𝑘∈𝐶𝐶
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A.2.c.  Summary statistics 

Figure 21. Summary statistics 

Variable Variable type 
Initial analysis Non-duplicate analysis 

Mean Standard 
deviation Mean Standard 

deviation 
Royalty Dependent 

variable 
 27,534   97,657   27,534   97,657  

Distant minutes of Program Suppliers Claimants Regressor  318,662   263,867   309,971   255,896  
Distant minutes of Sports Claimants Regressor  10,021   5,964   9,242   5,321  
Distant minutes of Commercial television Claimants Regressor  50,010   58,554   50,011   58,577  
Distant minutes of Public television Claimants Regressor  155,745   254,804   135,595   231,048  
Distant minutes of Devotional Claimants Regressor  25,818   50,458   25,428   49,336  
Distant minutes of Canadian Claimants Regressor  15,171   65,606   15,067   65,446  
Distant unmerged minutes Regressor  2,102   23,411   2,102   23,411  
Distant minutes with missing information ("to be 
announced") 

Regressor  884   7,941   884   7,941  

Number of channels carried by the system in the previous 
accounting period 

Regressor  394.12   187.92   394.12   187.92  

Number of permitted stations rebroadcast to the 
subscriber group 

Regressor  2.08   1.68   2.08   1.68  

Indicator for whether the subscriber group's system is 
paying the minimum fee 

Regressor  0.22   0.42   0.22   0.42  

Indicator for whether the subscriber group's system is 
within the Canada Zone 

Regressor  0.47   0.50   0.47   0.50  

Indicator for whether the subscriber pays any syndicated 
exclusivity surcharge 

Regressor  0.00   0.02   0.00   0.02  

Indicator for whether the subscriber pays any 3.75% fee Regressor  0.27   0.44   0.27   0.44  
Number of subscribers to the subscriber group in the 
previous accounting period 

Regressor  15,135   52,980   15,135   52,980  

Number of distant signals rebroadcast to the subscriber 
group 

Regressor  2.53   1.93   2.53   1.93  

Number of local signals rebroadcast to the subscriber 
group 

Regressor  15.70   8.48   15.70   8.48  

Compensable minutes of Program Suppliers Claimants Other  168,131   267,550   159,628   258,404  
Compensable minutes of Sports Claimants Other  9,783   5,904   9,004   5,253  
Compensable minutes of Commercial television Claimants Other  49,732   58,504   49,733   58,527  
Compensable minutes of Public television Claimants Other  155,745   254,804   135,595   231,048  
Compensable minutes of Devotional Claimants Other  14,603   50,131   14,318   48,998  
Compensable minutes of Canadian Claimants Other  15,161   65,565   15,057   65,405  
Number of system, subscriber group, accounting period 
observations 

Other  26,126   -     26,126   -    

This figure shows the means and standard deviations for key variables in the regression analysis and share calculations. 
Source: CDC and FYI data.  
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Appendix B. Regression results 
Figure 22. Regression results 

Explanatory variables Initial analysis Non-duplicate analysis 

Distant minutes of Program Suppliers Claimants 0.00000231*** 
(0.00000020) 

0.00000249*** 
(0.00000020)  

Distant minutes of Sports Claimants 0.00003255*** 
(0.00000393) 

0.00003496*** 
(0.00000500) 

Distant minutes of Commercial Television Claimants 0.00000488*** 
(0.00000059) 

0.00000577*** 
(0.00000061)  

Distant minutes of Public Television Claimants 0.00000184*** 
(0.00000019) 

0.00000198*** 
(0.00000019)  

Distant minutes of Devotional Claimants 0.00000108*** 
(0.00000031) 

0.00000117*** 
(0.00000031)  

Distant minutes of Canadian Claimants 0.00000408*** 
(0.00000033) 

0.00000426*** 
(0.00000033)  

Number of permitted stations rebroadcast to the 
subscriber group 

0.00034 
(0.02406) 

-0.00394 
(0.02430) 

Indicator for whether the subscriber pays any syndicated 
exclusivity surcharge 

0.45159*** 
(0.04368) 

0.45516*** 
(0.04382) 

Indicator for whether the subscriber pays any 3.75% fee 0.72611** 
(0.23124) 

0.76998** 
(0.23777) 

Number of subscribers to the subscriber group in the 
previous accounting period 

0.00004*** 
(0.00000) 

0.00004*** 
(0.00000) 

Number of distant signals rebroadcast to the subscriber 
group 

-0.53085*** 
(0.04936) 

0.11837 
(0.06662) 

Interaction of Charter and the number of subscribers to 
the subscriber group in the previous accounting period 

0.00000983 
(0.00000681) 

0.00000967 
(0.00000679) 

Interaction of Comcast and the number of subscribers to 
the subscriber group in the previous accounting period 

-0.00002784*** 
(0.00000250) 

-0.00002782*** 
(0.00000250)  

Interaction of Time Warner and the number of subscribers 
to the subscriber group in the previous accounting period 

-0.00000973*** 
(0.00000291) 

-0.00000972*** 
(0.00000291)  

Interaction of Verizon and the number of subscribers to 
the subscriber group in the previous accounting period 

-0.00002980*** 
(0.00000246) 

-0.00002963*** 
(0.00000246)  

Interaction of Cox Communications and the number of 
subscribers to the subscriber group in the previous 

accounting period 

-0.00001946*** 
(0.00000254) 

-0.00001941*** 
(0.00000254)  

Interaction of other MSO and the number of subscribers to 
the subscriber group in the previous accounting period 

-0.00002160*** 
(0.00000295) 

-0.00002152*** 
(0.00000295)  

Number of local stations rebroadcast to the subscriber 
group 

0.0463*** 
(0.00334) 

0.04633*** 
(0.00336) 

Distant unmerged minutes 0.00000355*** 
(0.00000073) 

0.00000355*** 
(0.00000074) 

Distant TBA minutes 0.00000119 
(0.00000197) 

0.00000126 
(0.00000194) 

Total number of non-duplicated minutes  -0.00000265*** 
(0.00000029)  

Constant 6.9022*** 
(0.0707) 

6.8862*** 
(0.0726)  

Observations 26126 26126 

CORRRECTED 
April 11, 2017

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



CTV Direct Case (Allocation) 2010-2013:  Crawford Testimony  

2 
B-2 

R-squared .247 .246  

This figure shows the coefficients and clustered standard errors for all regressors in the econometric model. One asterisk 
indicates p<0.05, two asterisks indicate p<0.01, and three asterisks indicate p<0.001. Source: CDC and FYI data.
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Appendix C. Statistical tests 

C.1. Overview 

(173) In this Appendix, I present statistical tests of parameter stability over time for both the initial and final 
econometric models I presented in Section VII above. 

C.2. Tests of parameter stability across time 

(174) The results presented for both my initial regression estimates reported in Figure 15 as well as for my 
final regression results reported in Figure 18 imposed that the effect of an additional minute of each 
programming type on log royalties is the same in each year, 2010–2013. In this subsection, I test that 
hypothesis by allowing the impact of each programming type on royalties to vary by year. 

(175) Figure 23 presents the results of these regressions for each program category and each year for the 
initial regression analysis corresponding to Figure 15 and Figure 24 presents the results of these 
regressions for each program category and each year for my final regression analysis accounting for 
duplicated network minutes corresponding to Figure 18.  

(176) Within each program category in each regression analysis, there is remarkable stability in the impact 
of an additional minute of programming on the natural log of the royalties. For example, the impact of 
an additional minute of Program Supplier programming on log royalties ranges from a low of 2.28 in 
2013 to 2.65 in 2010.59 With a standard error ranging from 0.23 to 0.29 across the years, such a 
difference is well within a 95% confidence interval in each year.60 Similarly for the parameter 
estimates in the other categories: while there is some variation year to year, the magnitudes for the 
parameter in any given year are generally within the range of a 95% confidence interval for the same 
parameter in any other year.

                                                      
59  Each of these estimated parameters and standard errors is smaller by a factor of one million (106), but for 

expositional purposes I discuss them using their values scaled up to those presented in the text. 
60  A 95% confidence interval can be calculated by taking the point estimate and +/- twice the standard error. 

Thus the 95% confidence interval for the 2010 Program Supplier coefficient is (2.65 – 2*0.29, 2.65 + 
2*0.29) = (2.07,3.23) and for the 2013 Program Supplier coefficient is (2.28-2*.23,2.28+2*.23) = 
(1.82,2.74). 
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Figure 23. Coefficients by program category (x 106) 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian 

2010  2.65 (0.29)   25.18 (7.82)   4.74 (1.03)   1.69 (0.23)   1.43 (0.58)   4.07 (0.73)  
2011  2.33 (0.28)   36.62 (8.62)   5.18 (0.85)   1.90 (0.21)   0.81 (0.57)   3.85 (0.66)  
2012  2.30 (0.24)   28.78 (6.77)   5.22 (0.74)   1.87 (0.22)   0.82 (0.50)   4.22 (0.45)  
2013  2.28 (0.23)   35.81 (7.47)   4.58 (0.77)   1.95 (0.21)   1.27 (0.53)   4.18 (0.52)  

2010–13  2.31 (0.20)   32.55 (3.93)   4.88 (0.59)   1.84 (0.19)   1.08 (0.31)   4.08 (0.33)  

Reported in the first four rows of the figure are the by-year coefficients and standard errors associated with each of the 
claimant group minute variables under the initial regression model. Reported in the fifth row are the estimates that pool the 
data across years. All coefficient estimates and standard errors are multiplied by one million (106) to ease interpretation. 
Source: CDC and FYI data. 

Figure 24. Coefficients by program category (x 106, non-duplicate analysis) 

Year Program 
Suppliers Sports Commercial 

TV Public TV Devotional Canadian 

2010  3.02 (0.29)  14.08 (8.62)   5.39 (1.02)   1.81 (0.25)   1.43 (0.60)   4.39 (0.70)  
2011  2.65 (0.27)  29.36(10.10)  5.97 (0.89)   2.06 (0.21)   0.94 (0.59)   4.23 (0.66)  
2012  2.44 (0.23)   34.09 (9.17)   6.23 (0.76)   2.04 (0.22)   1.00 (0.52)   4.47 (0.48)  
2013  2.39 (0.24)   48.53 (10.07)   5.66 (0.76)   2.11 (0.23)   1.37 (0.50)   4.18 (0.55)  

2010–13  2.49 (0.20)  34.96 (5.00)   5.77 (0.61)   1.98 (0.19)   1.17 (0.31)   4.26 (0.33)  

Reported in the first four rows of the figure are the by-year coefficients and standard errors associated with each of the 
claimant group minute variables under the final regression model that accounts for duplicated program minutes. Reported in 
the fifth row are the estimates that pool the data across years. All coefficient estimates and standard errors are multiplied by 
one million (106) to ease interpretation.  Source: CDC and FYI data. 

(177) The equality of the coefficients across years within each program category can be tested in each 
regression specification using conventional econometric testing procedures. The test of parameter 
stability is implemented by estimating two models for each regression specification. For example, for 
the initial regression specification the results of which are reported in Figure 23, I estimate a model 
allowing each of the parameters associated with the program minutes of alternative claimant 
programming types to vary across years and another model that imposes that they are the same in 
every year within each programming type (but different across programming types).61 If the fit of the 
model is improved in a statistically significant way when allowing the coefficients to vary across 
years, then the null (baseline) hypothesis that the coefficients are the same within program category 
across years is rejected by the data. I also do the same procedure for the final regression specification 
as reported in Figure 24. 

                                                      
61    I impose that the parameters on the other control variables are the same across years, but for the fixed 

effects (which by definition vary across systems and year). 
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(178) For my initial regression specification, testing the equality of the coefficients across years for each of 
the six program categories in Figure 23 imposes 3 restrictions per program category or 18 
restrictions.62 The Test Statistic for this test is distributed as an F-statistic with 18 numerator degrees 
of freedom and 7,368 denominator degrees of freedom. The critical value for such an F-statistic is 
1.92; in other words, if the null hypothesis were true, a value of the test statistic greater than this 
critical value would only be expected to happen 5% of the time. Values of the test statistic greater 
than this critical value can therefore be interpreted as a rejection of the hypothesis that the coefficients 
are the same across years within each programming category. The value of the test statistic for this 
test is 0.57, far below the critical value of 1.92.63 One cannot therefore reject the hypothesis that the 
coefficients are the same across year within each program category in my initial regression 
specification.  

(179) For my final regression specification, testing the equality of the coefficients across years for each of 
the six program categories in Figure 24 also imposes 3 restrictions per program category or 18 
restrictions. The Test Statistic for this test is also distributed as an F-statistic with 18 numerator 
degrees of freedom and 7,368 denominator degrees of freedom, with the same critical value of 1.92. 
The value of the test statistic for this test is 0.98, below the critical value of 1.92.64 One again cannot 
therefore reject the hypothesis that the coefficients are the same across year within each program 
category in my final regression specification. 

                                                      
62  It is three restrictions per program category as I impose, for each program category, that the 2010 coefficient 

equals the 2011 coefficient, they both equal the 2012 coefficient, and they all equal the 2013 coefficient. 
63  One can use a statistical object called a p-value to say with what probability one could get a value of the test 

statistic as high as that given in the test if indeed the null hypothesis that the coefficients are the same across 
year within each program category were true. Values for the p-value below 5% yield the conclusion that one 
should reject the null hypothesis. The p-value for this test is 92%, yielding strong support for the conclusion 
that the coefficient estimates are the same across years within category. 

64  The p-value for this test is 48%, yielding strong support for the conclusion that the coefficient estimates are 
the same across years within category. 
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Appendix E. Curriculum vitae 
 

Gregory S. Crawford 
 
Business Address      Home Address 
Department of Economics     Burgrain 37 
University of Zurich      8706 Meilen 
Sch¨onberggasse 1      Switzerland 
CH-8007  Zurich      Mobile:  +41 (0)79 194 6116 
Switzerland 
Email: gregory.crawford@econ.uzh.ch  
Phone: +41 (0)44 634 3799 
 
Education 
 

Ph.D. in Economics, Stanford University, Stanford, CA, 1998 
B.A., Economics (with Honors), University of Pennsylvania, Philadelphia, PA, 1991 

Professional Experience 
 
University of Zurich, Department of Economics 
 

Professor of Applied Microeconomics, May 2013-current 

Courses taught: Graduate: Structural Estimation in Applied Microeconomics (PhD), Empirical Industrial 
Organization (PhD), Cross-Section and Panel Data Econometrics (MSc) 

Centre for Economic Policy Research (CEPR) 
 

Co-Director, Industrial Organization Programme, September 2014-present 
Research Fellow, Industrial Organization Programme, February 2011-present 

Institute for Fiscal Studies (IFS) 
 

International Research Fellow, August 2014-present 

Centre for Competitive Advantage in the Global Economy (CAGE) 
 

Research Fellow, April 2011-present 

Association of Competition Economists (ACE) Steering Committee, January 2016-present 
University of Warwick, Department of Economics 
 

Professor of Economics, September 2008-July 2013 

Director of Research Impact, August 2012-July 2013  
Director of Research, September 2009-July 2012 
Courses taught: Graduate: Empirical Industrial Organization (MSc/PhD), Empirical Methods.  Undergraduate: 
Introductory Econometrics (time series, limited dependent variables, panel data), Undergraduate Business Strategy.
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Federal Communications Commission (FCC) 
 

Chief Economist, September 2007 - August 2008 

Reported to the then-FCC Chairman, Kevin Martin.  Primary responsibilities were to advise the Chairman 
and his staff regarding the economic issues facing the Commission, to formulate and implement desired 
policies, to communicate and discuss these policies with senior Commission staff, and to assist as needed the 
40+ staff economists. Main workstreams focused on the cable and satellite industries, including bundling 
and tying in wholesale and retail cable and satellite television markets and the economic analysis of 
XM/Sirius satellite radio merger. Also consulted on spectrum auction design, net neutrality, access pricing, 
ownership rules, and various international policy issues. Previous to joining the Commission, wrote a 
sponsored study analyzing media ownership and its impact in television markets. 

University of Arizona, Department of Economics 
 

Associate Professor of Economics, September 2008-August 2009 (on leave) 
Assistant Professor of Economics, September 2002-August 2008 (on leave, 2007-08) 

Courses taught: Graduate: Empirical Industrial Organization (2nd-year PhD), Business Strategy (MBA) 
Undergraduate: Introductory Econometrics (cross-section). 

Duke University, Department of Economics 
 

Assistant Professor of Economics, September 1997-August 2002 
 
Courses taught:  Graduate: Empirical Industrial Organization (2nd-year PhD), Graduate Econometrics (1st-
year PhD), Undergraduate: Introductory Econometrics (cross-section), Introductory Microeconomics, The 
Economics and Statistics of Sports. 

Other Academic Appointments 
 

Visiting Professor, European School of Management and Technology, Berlin, Summer 2007.  
 
Visiting Professor, Fuqua School of Business, Duke University, 2000-2001 

Consulting Experience (Country) 
 

A la carte offerings on pay television system (South Africa), 2016-present, consulting expert – Advising 
pay-television operator regarding regulatory submission to require them to provide television channels on an 
a la carte basis. 
 
Rules governing sale of football rights (EU), 2015-2016, consulting expert – Advised major pay-television 
distributor on regulatory filing challenging how rights are sold for a major European football league. 
 
Geographic restrictions on sport TV broadcasts and Internet distribution (US), 2014-15, consulting 
expert – Advised on class-action lawsuit challenging geographic restrictions placed on member teams and 
regional sports networks regarding television broadcasts and Internet distribution by US sports leagues 
Major League Baseball (MLB) and the National Hockey League (NHL). Cases settled. 
 
Royalties for sound recording performance rights by non-interactive webcasters (US), 2014-15,  
testifying  expert  –  Prepared  testimony  for  copyright  royalty  judges  regarding  reasonable rates  for  
sound  recording  performance  rights  by  a  non-interactive  webcaster.  Client  decided  not  to file a report.
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Royalties for sound recording performance rights on cable television systems (US), 2011-12,  testifying  
expert  –  Submitted  direct  and  rebuttal  testimony  to  copyright  royalty  judges on behalf of Music 
Choice regarding reasonable rates for sound recording performance rights on U.S. cable television systems. 
Testified before judge panel. 
 
Evaluating “neighborhooding” of news channels on Comcast cable systems (US), 2011, lead expert – 
Designed and executed expert reports for complaint to FCC by Bloomberg (Television) L.P. (BTV) that 
Comcast was not fulfilling the neighborhooding conditions imposed during Comcast-NBCU merger. 
Defined news neighborhoods and investigated incidence of carriage of BTV on such neighborhoods. 
Compared patterns to neighborhooding of sports channels on Comcast and news channels on other operators 
and analyzed Comcast channel changes over time. Complaint largely granted by the FCC. 
 
Evaluating switching costs in fixed voice telephony markets (UK), 2010-11, lead expert – Designed and 
executed reports for Office of Communication (Ofcom) evaluating the impact of automatically renewable 
(‘rollover’) contracts (ARCs) introduced by British Telecommunications (BT) in the UK fixed voice 
telephony market. Based on this analysis, Ofcom prohibited rollover contracts in all residential and small 
business fixed voice and broadband markets. 
 
Evaluating competitive harms (US), 2010, consulting expert – Helped design and execute economic and 
econometric analyses in support of client opposed to major media merger. Analysis included market 
definition and quantifying the potential harms of the merger, including refusal  to carry (foreclosure). 
 
Analysis of advertising market regulations (UK), 2009-10, consulting expert – Advised project team on 
analysis of demand for advertising for the purpose of evaluating changes in regulation of advertising minutes 
on public-service broadcasters in the United Kingdom. Designed econometric model and supervised 
implementation and description of results.  Report submitted to media regulator (Ofcom). 
 
Distribution of cable copyright royalties (US), 2009-10, testifying expert – Submitted rebuttal testimony 
to copyright royalty judges regarding relative market value of programming provided on the distant 
broadcast signals carried by U.S. cable systems. Testified before judge panel. 
 
Video chain merger (US), 2005, consulting expert – Supported lead expert in a challenge of a proposed 
merger of video chains. Merger denied. 
 
Echostar/DirecTV (US), 2002-03, consulting expert – Supported analysis of liability for proposed merger. 
Helped design econometric model of pay-television demand and participated in conference calls with 
opposing lawyers and experts. 
 
Plurimus / Foveon (US), 1999-00, consultant and advisory board member – Conducted market research and 
helped design business plan for Internet start-up seeking to enter the Internet audience measurement 
business. Projects included conducting a survey and strategic analysis of the early (June 1999) E-commerce 
market, presenting a framework for analyzing household choice (demand) on the Internet, conducting a 
strategic analysis of the company’s business model, and advising on the design of the company’s academic 
program. Company initially named Foveon; later renamed Plurimus. 
 
Advisory roles: 
Cartel case in the computer industry (US), 2009; German media market (Germany), 2007; Major price-
fixing litigation (US), 1999-2001 
 
Bates White LLC, Academic Affiliate, 2005-present
 

Publications 
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“The Economics of Television and Online Video Markets,” Chapter 7 in Anderson, S., Waldfogel, J., and D. 
Stromberg, Handbook of Media Economics, volume 1A, 2015 Elsevier Press. 
 
“Cable Regulation in the Internet Era,” Chapter 3 in Rose, N., ed, “Economic Regulation and Its Reform: 
What Have We Learned?”, 2014, University of Chicago Press. 
 
“Accommodating Endogenous Product Choices: A Progress Report,” International Journal of Industrial 
Organization, v30 (2012), 315-320. 
 
“The Welfare Effects of Bundling in Multichannel Television Markets,” (with Ali Yurukoglu), American 
Economic Review, v102n2 (April 2012), 643-685 (lead article). 
 
“Price Discrimination in Service Industries,” (with A. Lambrecht, K. Seim, N. Vilcassim, A. Cheema, Y. 
Chen, K. Hosanger, R. Iyengar, O. Koenigsberg, R. Lee, E. Miravete, and and O. Sahin), Marketing Letters, 
v23 (2012), 423-438. 
 
“Economics at the FCC: 2007-2008,” (with Evan Kwerel and Jonathan Levy), Review of Industrial 
Organization, v33n3 (November 2008), 187-210. 
 
“The Discriminatory Incentives to Bundle: The Case of Cable Television,” Quantitative Marketing and 
Economics, v6n1 (March 2008), 41-78. - Winner, 2009 Dick Wittink Prize for the best paper published in 
the QME 
 
“Bidding Asymmetries in Multi-Unit Auctions: Implications of Bid Function Equilibria in the British Spot 
Market for Electricity, (with Joseph Crespo and Helen Tauchen),  International Journal of Industrial 
Organization, v25n6 (December 2007), 1233-1268. 
 
“Bundling, Product Choice, and Efficiency: Should Cable Television Networks Be Offered A La Carte?,” 
(with Joseph Cullen), Information Economics and Policy, v19n3-4 (October 2007), 379-404. 
 
“Monopoly Quality Degradation and Regulation in Cable Television,” (with Matthew Shum), Journal of 
Law and Economics, v50n1 (February 2007), 181-209. 
 
“Uncertainty and Learning in Pharmaceutical Demand,” (with Matthew Shum), Econometrica, v73n4 (July 
2005), 1137-1174. 
 
“Recent Advances in Structural Econometric Modeling: Dynamics, Product Positioning, and Entry,” (with 
J.-P. Dube, K. Sudhir, A. Ching, M. Draganska, J. Fox, W. Hartmann, G. Hitsch, B. Viard, M. Villas-Boas, 
and N. Vilcassim), Marketing Letters, v16n2 (July 2005). 
 
“The Impact of the 1992 Cable Act on Household Demand and Welfare,” RAND Journal of Economics, 
v31n3 (Autumn 2000), 422-449. 

Reports 
 

“Empirical analysis of BT’s automatically renewable contracts,” (with ESMT Competition Analysis, 
Commissioned Research Study for the Office of Communications), August 2010. Also Supplementary 
Report, February 2011. 
 
“Television Station Ownership Structure and the Quantity and Quality of TV Programming,” 
(Commissioned Research Study for the Federal Communications Commission), July 2007. 
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Work in Progress 
 
Articles Under Review 
 

“The Welfare Effects of Vertical Integration in Multichannel Television Markets,” (with 
Robin Lee, Michael Whinston, and Ali Yurukoglu), mimeo, University of Zurich, December 2015, revise 
and resubmit at Econometrica. 
 
“Asymmetric Information and Imperfect Competition in Lending Markets,” (with Nicola Pavanini and 
Fabiano Schivardi), working paper, University of Zurich, April 2015, 
revise and resubmit at American Economic Review. 
 
“The Welfare Effects of Monopoly Quality Choice: Evidence from Cable Television Markets,” (with 
Matthew Shum and Alex Shcherbakov), mimeo, University of Zurich, August 2015, revise and resubmit at 
American Economic Review. 
 
“The impact of ’rollover’ contracts on switching in the UK voice market: Evidence from disaggregate 
customer billing data,” (with Nicola Tosini and Keith Waehrer), Working paper, University of Warwick, 
June 2011, revise and resubmit at Economic Journal. 

Working Papers 
 

“Demand estimation with unobserved choice set heterogeneity,” (with Rachel Griffith and Alessandro Iaria), 
University of Zurich, April 2016. 
 
“The (inverse) demand for advertising in the UK: Should there be more advertising on television?,” (with 
Jeremy Smith and Paul Sturgeon), working paper, University of Warwick, October 2011. 
 
“The Empirical Consequences of Advertising Content in the Hungarian Mobile Phone Market,” (with Jozsef 
Molnar), University of Arizona, March 2008. 

 
Work In Progress 
 

“Accommodating choice set heterogeneity in demand: Evidence from retail scanner data,” (with Rachel 
Griffith and Alessandro Iaria), University of Warwick, October 2011. 
 
“Orthogonal Instruments: Estimating Price Elasticities in the Presence of Endogenous  Product 
Characteristics,” (with Dan Ackerberg and Jin Hahn), mimeo, University of Warwick, June 2011. 
 
“Channel 5 or 500? Vertical Integration, Favoritism, and Discrimination in Multichannel Television,” (with 
Robin Lee, Breno Viera, Michael Whinston, and Ali Yurukoglu), mimeo, University of Zurich, October 
2013. 
 
“The Welfare Effects of Vertical Integration in Multichannel Television Markets,” (with  Robin Lee, 
Michael Whinston, and Ali Yurukoglu), mimeo, University of Zurich, March 2014. 
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Grants 
 

“Endogenous Product Characteristics in Empirical Industrial Organization,” Economic and Social Research 
Council, £140,000 (˜$220,000), 2010-2012. 
 
“The Empirical Consequences of Advertising Content” (with Jozsef Molnar), Hungarian Competition 
Commission, 10,000,000 Hungarian Forint (˜$50,000), 2007-2008 

Other Professional Activities 
 
Editing/Refereeing 
 

Associate Editor, International Journal of Industrial Organization, October 2005 - present.  

Editorial Board, Information Economics and Policy, December 2007 - present. 

Excellence in Refereeing Award, American Economic Review, 2009. 

Referee for Econometrica, American Economic Review, Review of Economics Studies, RAND Journal of 
Economics, Review of Economics and Statistics, Quantitative Marketing and Economics, National 
Science Foundation, International Journal of Industrial Organization, Journal of Industrial 
Economics, Journal of Applied Econometrics, Information Economics and Policy,  Management 
Science, Southern Economic Journal 

 
Keynote Lectures (previous and planned) 
 

“Vertical Integration in Media and Communications Markets”: 5th Workshop on the Economics of ICTs 
(Oporto, Portugal, 3/14), FSR/EUI Annual Seminar on the Economics and Policy of 
Communications and Media 2014 (Florence, 3/14) 

 
“How much is too much? A closer look at choice in the entertainment industry,” The Future of Broadcasting 

Conference (London, 6/12) 

Academic Presentations (previous and planned) 
 

2016 Presentations: Winter Marketing-Economics Summit (Denver, 1/16), University of Bern (2/16), ESMT 
(Berlin, 6/16), Pompeu Fabra (Barcelona, 11,16) 

2015 Presentations: NYC Media Seminar (2/15), Empirical Models of Differentiated Products (IFS, London, 
6/15), Advances in the Economics of Antitrust and Consumer Protection (Paris, 9/15), University of 
Pennsylvania (Wharton, 9/15), 15th Media Economics Workshop (Cape Town, 11/15), Bocconi 
(12/15), ECARES (Brussels, 12/15) 

2014 Presentations:  Winter Marketing-Economics Summit (Wengen, Switzerland, 1/14), 
Industrie¨okonomischer Ausschuss (Hamburg, 2/14), Network of Industrial Economists 
(Manchester, UK, 10/14) 

2013 Presentations: Tilburg University (11/13) 
2012 Presentations: University of East Anglia / Centre for Competition Policy (5/12), PEDL Inaugural 

Conference (5/12) 
2011 Presentations: University of Cyprus (3/11), CREST (Paris, 6/11), EARIE (Stockholm, 9/11), 

University of Zurich (9/11), University of Mannheim (10/11). 
2010 Presentations: LBS (1/10), UCL (4/10), Oxford (5/10), Invitational Choice Conference (5/10), 

Manchester University (9/10), EIEF (Rome, 10/10), University of Venice (10/10), University 
College Dublin (11/10).
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2009 Presentations: ESMT, Berlin (5/09), CEPR IO, Mannheim (5/09), 
University of Leuven (9/09), University of Toulouse (Econometrics Workshop and Competition Policy 

Workshop), (11/09) 
 
Conference Organization: 

CEPR Applied IO Workshop: Jerusalem (Hebrew University, 2017), London (IFS, 2016) Zurich 
(UZH, EARIE 2010-2016: Scientific Committee Economics of Media Markets 2010: Scientific 
Committee, Triangle Applied Economics of Media Markets 2010: Scientific Committee, Triangle 
Applied Micro Conference 2000: Organizer, Triangle Applied Micro Conference 1999: Co-
organizer 

Non-Academic Presentations 
 

“Damages Litigation: Issues and Challenges in Complex Antitrust Cases,” CRESSE 2016 (Panel, Rhodes, 
7/16) 

 
“Multichannel Distribution:  Experimentation, Innovation and Enforcement,” CRA Conference on 

Economic Developments in European Competition Policy (Panel, Brussels, 12/15) 
 
“Understanding ‘New Media’ and its lessons for non-media industries,” University of Zurich Dept. of 

Economics, Advisory Board Meeting (Zu¨rich, 11/13) 
 
“New Media: Economic Perspectives,” University of Warwick, Window on Research (Coventry, UK, 6/11) 
 
“Doing Good with (Good) Econometrics,” Warwick Economics Summit, University of Warwick, (Coventry, 

UK, 2/11) 
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I. Introduction 

I.A. Summary of qualifications and experience 

(1) I am Gregory S. Crawford, Professor of Applied Microeconomics at the University of Zurich in 
Switzerland. My educational background, experience, and credentials have been presented as part of 
my Written Direct Testimony submitted in this proceeding on December 22, 2016. 

(2) I have testified three times previously before the Copyright Royalty Board (CRB), first as a rebuttal 
witness for the Commercial Television Claimants in the 2004-2005 Cable Royalty Distribution 
Proceeding and later as a direct and rebuttal witness for Music Choice in two separate proceedings 
regarding the determination of reasonable royalties for the use of sound recording performance rights 
on “pre-existing subscription services” (PSS), one covering the royalties paid between 2013 and 2017 
and the second covering the royalties paid between 2018 and 2022.1   

I.B. Executive Summary 

I.B.1. Scope of Charge 

(3) In this rebuttal report, I have been asked by counsel for the Commercial Television Claimants to 
undertake two tasks related to determining the appropriate division of cable copyright royalties paid 
by cable systems for retransmission of distant signals during 2010-2013.  The first is to evaluate the 
premise underlying the direct testimony of a number of witnesses presented on behalf of the Program 
Supplier claimants that viewing behavior is an appropriate measure of value.  These witnesses include 
Dr. Jeffrey S. Gray, Ms. Sue Ann R. Hamilton, and Mr. Jan Pasquale.   

(4) The second task I was asked to undertake is to evaluate the arguments of Dr. Erkan Erdem, a witness 
presented on behalf of the Devotional Claimants, about the usefulness of “Waldfogel-type” regression 
analyses in measuring the relative value of programming represented by the various claimant groups. 

                                                      
1  See In the Matter of Determination of and Terms for Preexisting Subscription and Satellite Digital Audio Radio 

Services, Docket No. 2011-1 CRB PSS/Satellite II.  And In the Matter of Determination of Royalty Rates and Terms for 
Transmission of Sound Recordings by Satellite Radio and “Preexisting” Subscription Services (SDARS III), Docket No. 
16-CRB-0001 SR/PSSR (2018-2022).  
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I.B.2. Summary of Opinion 

(5) Based on my experience and expertise, and on my review and analysis of the written testimony of the 
witnesses identified above, it is my opinion that (a) viewing is not a useful or appropriate measure for 
determining the relative value of programming on distant signals retransmitted by cable operators, 
and (b) Dr. Erdem’s criticisms of regression approaches as a measure of such relative value are 
erroneous and should not be credited.  I provide support for these conclusions in the remainder of this 
testimony. 
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II. Viewing is not an appropriate basis for determining the 
relative value of alternative programming types carried on 
distant broadcast signals 

(6) Three Program Supplier witnesses provided direct testimony advocating for the use of relative 
amounts of viewing by consumers of distant signal programming as the preferred measure of the 
relative value of that programming in this proceeding.   

(7) In Section II.A, I summarize Dr. Gray’s arguments in favor of viewing-as-value.  In Section II.B, I 
explain why this approach is faulty.  Importantly, Dr. Gray uses the wrong framework:  the right 
framework seeks to measure cable operators’ relative market value for different types of 
programming.  Using consumer viewing choices, as Dr. Gray does, is wrong because relative 
amounts of consumer viewing don’t measure relative consumer value and, even if they could, relative 
consumer value isn’t equivalent to relative cable operator value.  In short, viewing isn’t value, 
particularly in the context of cable distant signal carriage. 

(8) In Section II.C, I consider the evidence in support of viewing-as-value put forward by Dr. Gray, Ms. 
Hamilton, and Mr. Pasquale.  I explain that while consumer viewing might conceivably be seen as an 
input into consumer value, it doesn’t equal consumer value (much less cable operator value) and that 
even a fundamentally transformed hypothetical market for the rights at issue in this proceeding would 
not be driven by distant-signal advertising revenue (as suggested by Ms. Hamilton and Mr. Pasquale).   

(9) In Section II.D, I rebut claims by Dr. Gray that viewing data are the only data available to evaluate 
relative marketplace value, and describe how data regarding the royalties actually paid by CSOs for 
the carriage of existing distant broadcast signals and/or survey responses from CSOs regarding the 
relative value of different types of programming carried on distant signals, used by many other 
experts in this and previous proceedings, are the correct data from which to do so. 

II.A. A summary of Dr. Gray’s arguments for the use of relative viewing 
as a measure of relative marketplace value 

(10) In his written direct testimony, Dr. Gray presents estimates of the relative value of the alternative 
programming types carried on distant broadcast signals based on estimates of the relative share of 
viewing of each programming type by cable subscribers.2  The Program Suppliers claimant group 

                                                      
2 Written Direct Testimony of. Jeffrey S. Gray, Ph.D. In re Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD 

(2010-13) (filed December 22, 2016, amended March 9, 2017, corrected April 3, 2017 ) (hereinafter “Gray WDT”), 
¶¶38-39 and Table 2. 
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uses Dr. Gray’s estimates as the basis for their proposal regarding the share of the total compulsory 
license pool that should go to Program Suppliers.3 

(11) In this subsection, I focus on the errors of economic logic underlying Dr. Gray’s approach.  Beyond 
those errors, I understand that another CTV rebuttal witness, Dr. Chris Bennett, will demonstrate 
flaws in Dr. Gray’s source data, sampling design, and statistical analysis used to impute distant 
viewing that would invalidate his approach even if it stood on solid economic foundations. 

(12) The core of Dr. Gray’s economic logic is presented in paragraph 13 of his written direct testimony.  
Here he says: 

 (Gray1)  “It is axiomatic that consumers subscribe to a CSO to watch the programming made 
available via their subscriptions.”   

 (Gray2)  “The more programming a subscriber watches, the happier the subscriber is, and the 
more likely she will continue to subscribe, all else equal.” 

  (Gray3)  “Therefore, a measure of the happiness, or `utility,’ an individual subscriber gets from a 
specific program is the number of minutes that subscriber spent viewing the program offered to 
him or her by the [Cable System Operator (CSO)].  A measure of the utility all subscribers get, in 
total, from a specific program is the total level of subscriber viewing of the program.” 

 (Gray4)  “Thus, even though CSOs are the buyers of the programming bundles, a reasonable 
measure of the relative market value of a retransmitted program is the relative level of subscriber 
viewing of that program.” 

(13) Based on this framework, Dr. Gray then estimates the relative viewing of the programming offered by 
each of the claimant groups carried on a sample of distant broadcast signals.4  He concludes, “[M]y 
analysis indicate[s] that relative program viewership provides a reasonable and reliable measure of 
the relative economic value of distantly retransmitted programing… and determine what I believe to 
be reasonable and reliable relative market values of the 2010-2013 claimant categories.”5 

                                                      
3  Compare Gray WDT, Table 2 and Errata to Amended and Corrected Written Direct Statement Regarding Allocation 

Methodologies of Program Suppliers, In re Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD (2010-13) (filed 
December 22, 2016, amended March 9, 2017, corrected April 3, 2017) (hereinafter “Program Supplier’s WDS”), p. 2. 

4  Gray WDT, ¶¶30-39 and Table 2. 
5  Gray WDT, ¶40. 
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II.B. Dr. Gray’s use of relative viewing to value programming is simply 
wrong, as it doesn’t reflect the economic environment in which cable 
systems make decisions about distant signal carriage 

II.B.1. Distant Broadcast Signal Economics Redux 

(14) In Section II of my direct testimony, I described the economic incentives governing the decisions of 
cable system operators (CSOs) to carry distant broadcast signals on their systems.6  Those incentives 
are instrumental for understanding why Dr. Gray’s approach of determining relative marketplace 
value as the relative viewing of alternative programming categories is simply wrong. 

(15) In my direct testimony, I explained three fundamental characteristics of the cable distant signal 
market.  First, CSOs earn the vast majority of their video revenue from the sales of monthly 
subscriptions to households, which enable those households to watch any of the programming carried 
on a bundle of cable networks.7 These bundles include local broadcast signals (channels), distant 
broadcast signals, and so-called “cable networks.”  CSOs earn only a relatively small amount of 
revenue from the sale of advertising on cable networks.8  

(16) Second, if a CSO cannot earn revenue from advertising on a channel that it carries, then it will choose 
to carry that channel primarily in order to attract and/or retain subscribers.9  Since this is the case for 
distant broadcast signals, the primary incentive CSOs can have to carry them is to attract new 
subscribers or retain their existing subscribers.10 

(17) Third, when deciding which channels to carry in order to attract and retain subscribers, two factors 
are likely to be paramount to CSOs:   

 The first is the difference between households’ average willingness-to-pay (WTP, 
a.k.a. “average consumer value”) for a channel and its cost to CSOs.11  Because the 
cost for any two distant signals that have the same DSE is the same, when facing a 

                                                      
6  See Written Direct Testimony of Greg Crawford, Ph.D. In the Matter of Distribution of Cable Royalty Funds. No. 14-

CRB-0010-CD (2010-13) (filed Dec. 22, 2016, corrected April 11, 2017) (hereinafter “Crawford WDT”), Section II, ¶¶ 
17-43. 

7  SNL Kagan reports that between 2010 and 2013, CSOs earned between 93.5% and 94.3% of their video revenue from 
subscriptions, with the remainder coming from advertising. Source: SNL Kagan, Industry aggregates for CSO revenue 
breakouts, Raw data sourced via SNL by request, provided 9/6/2017. 

8   See Id.   
9   Crawford WDT, ¶21. 
10  Crawford WDT, ¶¶37-38. 
11  Crawford WDT, ¶¶22-24. 
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choice between two such signals, systems will carry the one that has the highest 
average value to subscribers and potential subscribers.12     

 The second is the extent of negative correlation in consumer WTP for a distant signal 
relative to the other channels the CSO has in its bundle.13  In my research, I have 
previously found that programming that serves niche or special-interest tastes 
(including news, sports, and weather content) is more likely to generate willingness-
to-pay that is negatively correlated with tastes for programming already carried in 
cable system bundles.  The results of my econometric estimation in this case, finding 
higher values-per-minute for the Sports, Commercial Television, and Canadian 
claimants, support these conclusions.14   

(18) The value to cable operators highlighted in these two factors reinforces a general principle in 
economics:  cable operators are likely to value programming that is differentiated from the other 
programming they include in their cable bundles.15  Much like a good fixed-price buffet has many 
possible things to eat, differentiated programming is more likely to match the varying interests of 
subscribers and potential subscribers than undifferentiated programming and, if consumers value 
programming about their own interests, cable operators will also value them. 16  This is particularly 
true of exclusive programming that is highly valued by consumers as, by definition, no other channel 
can offer it. 

(19) These economic principles can therefore inform how CSOs are likely to value the programming 
categories carried on distant broadcast signals based on an analysis of how likely such programming 
is to be differentiated from other programming offered on CSOs’ cable bundles.  For example, live 
sports programming is both highly differentiated and is often of high interest to consumers, and thus 
likely to be highly valued by cable operators.17  By contrast, nationally distributed public and 

                                                      
12  Crawford WDT, ¶¶38-39.     
13  Crawford WDT, ¶¶25-34. 
14  Crawford WDT, ¶¶42-43.  This effect is further supported by the long-standing theoretical literature in media economics 

analyzing the different types of programming selected under advertising versus pay support.  For example, Chae & 
Flores (1998) show that broadcast stations, or “broadcasters,” are more likely to select programming that generates an 
“extensive” market, i.e. one in which audience sizes are large but viewers’ willingness-to-pay for programming are 
relatively low, whereas pay-tv providers, or “narrowcasters,” are more likely to select programming that generates an 
“intensive” (what I would call “niche”) market, i.e. one in which audience sizes are small but viewers’ willingness to 
pay for programming are relatively high.  See Chae, S. and Flores, D. Broadcasting versus narrowcasting. Information 
Economics and Policy, 1998, Vol 10, Issue 1, 41-57. 

15  See, for example, Besanko, D., Dranove, D., Shanley, M., and Schaefer, S. Economics of Strategy, third edition. John 
Wiley & Sons, Inc., 2004. Pp. 214-216. 

16  Furthermore, because potential subscribers don’t already subscribe, differentiated programming that is valuable to 
potential subscribers is likely to be negatively correlated with those potential subscribers’ tastes for the existing 
components of cable bundles. 

17  Similarly, live station-produced newscasts from a different, often larger, television market are differentiated from 
newscasts on local market stations to the extent they cover different cities or states and sports teams that may be of 
regional significance in the distant cable community.  Written Direct Testimony of Marci Burdick, In the Matter of 
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devotional programming, while differentiated from other programming in general, may already be 
provided on existing local broadcast signals carried by CSOs; if so, they are unlikely to be 
differentiated and are likely to be of lower relative value.  This is also likely for the general 
entertainment content represented by the Program Suppliers; such programming is also likely to be 
available on existing local broadcast signals.  As such, it is also likely to be of lower relative value to 
CSOs. 

(20) In summary, both economic logic and academic research based on market data show that CSOs find 
that programming appealing to narrow tastes, programming differentiated from what is already 
available on cable bundles, and programming not available on other channels included in cable 
operators’ existing bundles, is likely to be of value in attracting and retaining subscribers, regardless 
of how extensively it may be viewed. 

II.B.2. Dr. Gray’s transition from a cable-operator-value framework to a 
consumer-viewing framework is fatally flawed 

(21) Comparing Dr. Gray’s analysis to the incentives facing cable operators when making distant signal 
decisions summarized above reveals the flaws in his approach.  In his description of how one should 
determine relative marketplace value in this proceeding, Dr. Gray correctly focuses on cable system 
operators (CSOs).18  He furthermore articulates, again correctly, that “CSOs base their channel and 
carriage bundling decisions on attracting and retaining subscribers.”19 

(22) Dr. Gray then claims, mistakenly, that “sufficient data are unavailable to properly model CSOs’ 
buying decisions.”20 As is evident in my own direct testimony, the direct testimony of Dr. Mark Israel 
and Mr. James Trautman on behalf of the Joint Sports Claimants, and testimony by Drs. Joel 
Waldfogel and Gregory Rosston in previous proceedings21, there indeed is data available to model 
CSOs’ buying decisions, in the form of both royalty payments made by CSOs for the carriage of 
existing distant broadcast signals and survey responses from cable system operators regarding the 
types of content they value when making their distant signal carriage decisions (e.g. the current and 
                                                                                                                                                                     

Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD (2010-13)(filed Dec. 22, 2016), ¶¶5, 7, 17., and Written 
Direct Testimony of Jerald N. Fritz, In the Matter of Distribution of the 2004 and 2005 Cable Royalty Funds, Docket 
No. 2007-3 CRB CD 2004-2005 (filed Jun. 1, 2009), pp. 2-5. 

18  Gray WDT, ¶11.   
19  While Dr. Gray doesn’t explicitly say so, CSOs cannot benefit in any way from advertising carried on distant broadcast 

signals (Crawford WDT, ¶¶21, 37-38).  I discuss why CSOs carrying distant signals would also not expect any 
advertising revenue even in a fundamentally transformed hypothetical market in Section II.C.2 below. 

20  Gray WDT, ¶12. 
21  See Written Direct Testimony of Dr. Mark A. Israel, In re Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD 

(filed Dec. 22, 2016) (hereinafter “Israel WDT””), Written Direct Testimony of James M. Trautman, In re Distribution 
of Cable Royalty Funds, No. 14-CRB-0010-CD (filed Dec. 22, 2016) (hereinafter “Trautman WDT”), Written Direct 
Statement of Gregory Rosston, In the Matter of Distribution of 1998 and 1999 Cable Royalty Funds, No. 2001-8 CARP 
CD 98-99, (Feb. 14, 2003), and Written Direct Statement of Joel Waldfogel, In the Matter of Distribution of the 2004 
and 2005 Cable Royalty Funds, No. 2007-3 CRB CD 2004-2005 (Jun. 1, 2009) (hereinafter “Waldfogel WDT”). 
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previous Bortz surveys).  In Section II.D below, I discuss this error in greater detail, and explain why 
using such CSO-focused data is a valid and preferable approach for inferring the relative market 
values of the programming carried on distant broadcast signals. 

(23) Dr. Gray then makes a second error, which leads to his erroneous conclusion.  He articulates the 
views summarized in Paragraph (12) above, starting from the premise that consumers value a 
subscription to a bundle of programming in order to view that programming, but arriving at a 
conclusion that “a reasonable measure of the relative market value of a retransmitted program is the 
relative level of subscriber viewing of that program.”22 

(24) In making this leap, Dr. Gray does not provide any evidence that cable system operators actually rely 
on viewership information when making decisions about which distant broadcast signals to carry.23  
Nor does he provide any justification on economic grounds for why such information would be relied 
upon by cable operators when selecting distant broadcast signals.  Instead, his support for using 
viewing to infer value for distant broadcast signals is only a set of economically irrelevant references 
to viewing data being used “when making licensing deals with broadcast stations and cable networks  
outside the compulsory licensing scheme” (i.e., in ad-supported markets).24  Furthermore, Dr. Gray 
flatly misquotes his only directly cited evidence, Mr. Paen’s 2004-2005 testimony, which discussed 
ad-supported channels’ programming decisions, by substituting “CSO” where Mr. Paen referred to 
television broadcast stations or basic cable networks, without any support or justification.25 

(25) Dr. Gray’s conclusion is simply a non sequitur.  Broadcast stations and cable networks both rely on 
viewership information because a significant portion of their revenue comes from advertising and 
advertising revenues depend on viewership.  Broadcast stations are thus naturally interested in how 
many households will watch any programming they choose to air.26  Similarly, approximately 43% of 
US revenues to basic cable networks come from advertising sales, so it is natural that they too wish to 
understand households’ viewing behavior.27  But cable system operators choosing to carry particular 
                                                      
22  Gray WDT, ¶13. 
23  Nor do any other Program Supplier experts. 
24 See, e.g., Gray WDT, ¶14 (citing testimony from 2009 of Alex Paen, a syndicator of first-run programming to broadcast 

stations and ad-supported cable networks), ¶19 (without supporting citations).   
25 Compare Gray WDT, ¶14, with Paen Testimony at p. 12, cited by Dr. Gray.  The additional portions of Mr. Paen’s 

testimony cited by Dr. Gray, pages 5-6 and 9-10, also have nothing whatsoever to do with CSO programming choices 
and do not support Dr. Gray’s assertions.  See Gray WDT, ¶14 & n.15., and Program Supplier’s WDS, Vol. II, Prior 
Designated Testimony, at Tab A, Docket No. 2007-3 CRB CD 2004-2005, Written Direct Testimony of Alex Paen 
(hereinafter “Paen Testimony”), pp. 5-12. 

26  Mr. Paen, cited by Dr. Gray, makes this point clear in his testimony regarding his experience selling syndicated 
programming to broadcast stations.  He says, “Suppliers of [syndicated] programming and [broadcast] stations 
negotiated license fees based on estimated advertising revenue” and “[Syndicated] program revenues are determined by 
the appeal of a program based on the number of viewers watching. Ultimately, a producer is compensated for program 
creation and investment out of the sale of advertising time which, in turn, depends on the public’s election to watch a 
program.” See Paen Testimony, pp. 5-12. 

27  Gregory S. Crawford, “The Economics of Television and Online Video Markets,” Chapter 7 in Handbook of Media 
Economics, Vol. 1 (North-Holland, 2015), Table 7.2, pp. 281-282.  
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distant broadcast signals cannot benefit from any advertising on those distant signals; they can only 
benefit from their carriage to the extent they attract and retain subscribers, not from how much those 
subscribers actually watch the programming.28 

(26) As such, Dr. Gray’s analysis is simply incorrect:  it analyzes marketplace dynamics that just aren’t 
germane to cable system operators’ profitability and thus cannot reflect CSO, and thus distant signal 
marketplace, value. 

II.B.3. Dr. Gray’s reliance on relative viewing omits two factors critical to 
determining relative marketplace value 

(27) It is instructive to focus on cable operator value and ask whether Dr. Gray’s method based on relative 
viewing by consumers could possibly capture that value.  In what follows, I show that it cannot, 
because consumer viewing isn’t the same as cable operator value. 

(28) Again, from an economic perspective, the two factors that influence cable system distant broadcast 
signal carriage decisions are (1) the average consumer value of having a distant signal included in a 
bundle and (2) the negative correlation in consumers’ value for the distant signal relative to their 
values for the other channels included in the operator’s bundle (i.e., whether the programming is 
likely to attract or retain subscribers).   

(29) Dr. Gray’s approach implicitly assumes that consumer viewing equals CSO value.  To see the flaws 
in this implicit assumption, it is useful to break it into two parts corresponding to the two factors that 
affect cable operator carriage decisions.  In a nutshell, consumer viewing is not consumer value and, 
even if it were, consumer value is not cable operator value.   

II.B.3.a. Consumer viewing is not consumer value 

(30) I consider first the average consumer value for a distant signal.29  Dr. Gray’s implicit assumption that 
consumer viewership incorporates consumer value has a critical flaw because his viewership measure 

counts minutes equally across programming types.30  

                                                      
28  For the same reasons, the arguments made by Ms. Hamilton and Mr. Pasquale citing evidence of cable operators and/or 

broadcast stations using viewing data to learn about potential advertising revenues are also irrelevant (Written Direct 
Testimony of Sue Ann R. Hamilton, In the Matter of Distribution of the 2010, 2011, 2012, and 2013 Cable Royalty 
Funds. No. 14-CRB-0010-CD (2010-13) (filed Dec. 22, 2016) (hereinafter “Hamilton Testimony”), p. 14; Written 
Direct Testimony of Jan Pasquale, In the Matter of Distribution of the 2010, 2011, 2012, and 2013 Cable Royalty Funds. 
No. 14-CRB-0010-CD (2010-13)(filed Dec. 22, 2016) (hereinafter “Pasquale Testimony”), p. 5). 

29  As I described in my direct testimony (Crawford WDT, ¶39) and summarized above, distant broadcast signals that have 
the same DSE cost the same to cable systems, so that when considering the first factor influencing CSO carriage 
decisions, the average consumer value for a channel relative to its cost, one can focus just on the average consumer 
value of the signal. 

30  Gray WDT, ¶38. 
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(31) Dr. Gray’s Table 2 underlying his share estimates makes this implicit assumption clear:  he simply 
counts up his estimates of the minutes of distant viewing of each of the claimant category 
programming types and calculates the share of distant viewing of each type.  These form the basis for 
his recommended claimant shares of the royalty pool.  Thus, in his viewing-as-value framework, one 
minute viewed of Program Supplier claimants’ programming necessarily represents the same value as 
one minute viewed of Joint Sports claimants’ programming. 

(32) The assumption, however, is simply wrong:  there is overwhelming evidence that consumers value 
different types of programming differently.31   

(33) First, there is the simple fact that cable networks offering different types of programming are able to 
negotiate very different per-subscriber fees from cable systems.  These per-subscriber fees (called 
affiliate fees) are informative as they represent what cable operators are willing to pay for different 
content in actual transactions in a separate programming marketplace that is partially subscription-
based, a willingness that reflects their belief that they can then charge subscribers the prices necessary 
to cover these costs   

(34) In my Written Direct Testimony, I noted that cable systems in 2016 paid the Walt Disney Company 
an estimated average of $7.21 per subscriber per month for the right to carry the sports channel 
ESPN.32  By contrast, the cable network Animal Planet received an estimated average of only $0.12 
per subscriber per month from cable operators in 2016.33  While some of this difference no doubt 
reflects differences in bargaining power held or advertising revenue earned by the two cable 
networks, it also reflects that the different content carried on these channels is simply valued 
differently by consumers. 

(35) The differences in what cable systems are willing to pay for content is particularly pronounced for 
sports programming relative to other types of programming. Figure 1 below, adapted from some of 
my recent academic work in progress, reports the average affiliate fee paid for different cable 
networks in 2010-2013 against their average viewership, or “ratings,” in the same years.34  In the 
                                                      
31   In addition to the evidence discussed in the paragraphs that follow, Dr. Alan Rubin, who testified on behalf of Program 

Suppliers in prior cable royalty distribution proceedings and whose testimony from the 1989 Cable Royalty Distribution 
Proceeding Program Suppliers incorporate by reference in this proceeding, provided testimony about his academic 
publications in the subfield of media research known as the “uses and gratifications theory,” which seeks to identify the 
different needs motivating people to view television and the different rewards they experience from such viewing.  
During cross-examination, Dr. Rubin admitted that his research showed that people who watch television for the 
purpose of “passing the time” both watch more television and tend to get less satisfaction from that viewing. See 
Program Supplier’s WDS, Vol. II, at Tab D, Hearing Transcript of Dr. Alan Rubin In the Matter of 1989 Cable 
Copyright Royalty Distribution Proceeding, Docket No. CRT 91-2-89CD, pp. 5432, 5436-5438. 

32  Frank Bi, “ESPN Leads All Cable Networks in Affiliate Fees,” Forbes.com. Jan. 8, 2015, available at 
http://www.forbes.com/sites/frankbi/2015/01/08/espn-leads-all-cable-networks-in-affiliate-fees/#4b87b5a4e60c. 

33  SNL Kagan, TV Network Summary. Accessed August 29, 2017, 18:57. 
https://www.snl.com/web/client?auth=inherit#industry/tv_NetworksSummary  

34  See Figure 3 in Gregory S. Crawford, Robin S. Lee, Michael D. Whinston, and Ali Yurukuglu, “The Welfare Effects of 
Vertical Integration in Multichannel Television Markets” (NBER Working Paper No. 21832, 2015) (CTV0001747-
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figure, networks with sports content are indicated by red diamonds; those with non-sports content are 
indicated by blue dots.35 

 

Figure 1: Average affiliate fees much higher for sports content despite similar levels of average 24-hour 
viewership 

 

(36) The difference in the amount of money paid by cable systems to networks providing sports versus 
non-sports content for the same level of viewership is remarkable.  Not only are fees for sports content 
much higher than fees for non-sports content for the same level of viewership, they are typically a 
multiplicative factor higher.  For example, between 2010 and 2013, the Hallmark Channel received an 
                                                                                                                                                                     

CTV0001809). The Nielsen “rating" is the percentage of all US television households who watch a given program on a 
given network at a given time.   

35   Crawford et. al. (2015) analyze the period 2000-2010 and include in their analysis all offered Regional Sports Networks 
(RSNs), the 36 most highly-watched national cable networks, and two additional national cable networks with sports-
related content (ESPN Classic and the Golf Channel).  Networks with sports content were defined as all RSNs as well as 
national cable networks ESPN, EPSN2, ESPN Classic, and the Golf Channel.  The remaining networks were defined as 
having non-sports content.  I include the same channels here, but use updated ratings and affiliate fee data from 2010-
2013.  SNL Kagan, TV Network Summary. Accessed August 29, 2017, 22:30. 
https://www.snl.com/web/client?auth=inherit#industry/tv_NetworksSummary 
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average Nielsen rating of 0.46 and earned an average affiliate fee from CSOs of 6.4 cents per 
subscriber per month, whereas the Regional Sports Network Comcast SportsNet Chicago received an 
average Nielsen rating of 0.40 but earned an average affiliate fee from CSOs of $2.65 per subscriber 
per month, over forty times as much.36 

(37) It was for this reason that my co-authors and I specified a model of consumer demand in our 
academic research to specifically allow for sports content to have a different value per minute of 
programming than non-sports content.37  When we estimated this model on marketplace data, we 
found that “consumers derive higher utility from sports channels than non-sports channels if they 
choose to spend the same amount of time watching each.”38  Contrary to Dr. Gray’s unsupported 
assertion that “[a] measure of the utility all subscribers get, in total, from a specific program is the 
total level of subscriber viewing of the program,”39 our research using marketplace data shows instead 
that in order to accurately measuring cable operator value it is critical to incorporate information 
about the price cable systems are willing to pay to get access to that programming. 

(38) This same marketplace difference between prices paid for sports versus non-sports content has also 
been noted by witnesses in this proceeding representing the Joint Sports Claimants.  Daniel M. 
Hartman, former vice-president of programming acquisitions at DirecTV, and Allan Singer, former 
senior vice-president of programming investments at Comcast, report that the average costs per 
subscriber for sports programming “far outweigh” costs per subscriber for non-sports programming, 
with fees for Regional Sports Networks and the leading sports channel ESPN “4 to 5 times more 
expensive than the next most expensive non-sports services, and 10 times more expensive than some 
of the most popular, name brand, general entertainment services.”40   

(39) Dr. Mark Israel, Senior Managing Director at Compass Lexecon, in his written direct testimony 
presented on behalf of the Joint Sports Claimants, extends this analysis to look at expenditures on 
sports programming per viewing hour and finds similar patterns.  He analyzes the expenditure on 
sports and non-sports programming by the top-25 cable networks and finds that while sports 
programming accounted for less than 3% of total household viewing hours, it accounted for more 
than 22% of their programming budgets.  On a per-household-viewing-hour basis, he concludes that 

                                                      
36  According to Wikipedia, the Hallmark Channel “features a mix of television movies and miniseries, original and acquired 

television series, and lifestyle programs,” whereas Comcast SportsNet Chicago “broadcasts regional coverage of 
professional sports teams in the Chicago area.” See Wikipedia, “Hallmark Channel,” accessed September 5, 2017, 
https://en.wikipedia.org/wiki/Hallmark_Channel and Wikipedia, “Comcast SportsNet Chicago,” accessed September 5, 
2017, https://en.wikipedia.org/wiki/Comcast_SportsNet_Chicago. 

37  See equation (1) and the text surrounding it on pages 12-13 as well as page 25 of Crawford et. al. (2015). 
38  Crawford et. al. (2015) at p. 34. 
39  Gray WDT, ¶13.  
40  Written Direct Testimony of Daniel M. Hartman, In re Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD (filed 

Dec. 22, 2016), ¶29.  Written Direct Testimony of Allan Singer, In re Distribution of Cable Royalty Funds, No. 14-
CRB-0010-CD (filed Dec. 22, 2016), ¶26. 
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sports programming “is worth roughly 10 (9.60) times more than all other programming offered on 
the top 25 cable networks.”41 

(40) Second, while these patterns of high expenditure per viewing hour are most common for sports 
content, they also arise for other kinds of niche but non-sports content.  Among the cable networks for 
which affiliate fee and ratings data were available from SNL Kagan in the 2010-2013 period, the five 
non-sports networks with the largest ratio of the average affiliate fee received from cable operators to 
average 24-hour rating were for Al Jazeera America, FM (then known as NuvoTV), MTV Classic, 
Fox Business Network, and CNBC.  All could reasonably be considered “niche” content.42 

(41) Finally, these obvious differences in the value of different types of content are borne out by the 
separate regression analyses included in my and Dr. Israel’s direct testimonies.  On average across 
2010-13, after dropping all duplicate network programming on distant broadcast signals, I found that 
Sports content had the highest value per minute at 96.3 cents/minute.  The values per minute of 
programming for content by the other claimants was (from high to low):  CTV at 15.9 cents/minute, 
Canadian at 11.7 cents/minute, Program Suppliers at 6.9 cents/minute, Public Television at 5.4 
cents/minute, and Devotional at 3.2 cents/minute. 

(42) A simple way to articulate a more plausible relationship between consumer viewing and consumer 
value is that consumer value for a particular programming type is the product of consumer viewing of 
that programming type times the average consumer value per viewing minute of that programming 
type.43  Dr. Gray, contrary to the marketplace evidence presented above, simply and incorrectly 
assumes that consumers value viewing minutes of different programming types the same.  Doing so 
means that his methods will tend to undervalue content that has relatively high consumer value per 

                                                      
41  Israel WDT, ¶47. 
42  According to Wikipedia, in 2010-13, Al Jazeera America was a news channel owned by Middle Eastern interests, FM 

(then known as NuvoTV) offered English-language programming “catered to the Latino community,” MTV Classic was 
a music video channel emphasizing classic rock videos, and Fox Business Network and CNBC were business news 
networks. See Wikipedia, Al Jazeera America, Accessed Sep. 12, 2017. 
https://en.wikipedia.org/wiki/Al_Jazeera_America, Wikipedia, FM (TV channel), Accessed Sep. 14, 2017. 
https://en.wikipedia.org/wiki/FM_(TV_channel), Wikipedia, NuvoTV, Accessed Sep. 14, 2017, 
https://en.wikipedia.org/wiki/NuvoTV, Wikipedia, MTV Classic (U.S. TV network), Accessed Sep. 14, 2017, 
https://en.wikipedia.org/wiki/MTV_Classic_(U.S._TV_network), Wikipedia, Fox Business Network, Accessed Sep. 14, 
2017, https://en.wikipedia.org/wiki/Fox_Business_Network , and Wikipedia, CNBC, Accessed Sep. 14, 2017, 
https://en.wikipedia.org/wiki/CNBC.   

    These marketplace examples support the general proposition that CSO willingness to pay reflects the relatively higher 
value of programming that is differentiated from other content within a cable channel bundle.  However, the nature of 
programming content on cable networks, as contrasted with the nature of programming on distant signals, precludes the 
use of cable network data as a direct benchmark for determining the relative value of distant signal programming types 
in this proceeding. 

43  This simple representation assumes away that a programming type has “option value,” i.e. that it can be valued by 
consumers even when it isn’t being watched.  I do so not to diminish the relevance of such option value (which can be 
important, for example in the case of information about extreme weather events, and is another reason not to rely on Dr. 
Gray’s approach), but to focus attention on Dr. Gray’s implicit assumption that the value of a viewed minute of each 
programming types is necessarily equal to that of all others. 
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minute (e.g. sports, news, and Canadian content) and will therefore under-estimate the true relative 
marketplace value of that programming. 

(43) Dr. Gray’s approach to measuring the relative marketplace value of programming on distant 
broadcast signals is akin to going to a fancy restaurant, drinking the same amount of water and wine, 
and expecting to pay the same price for each.  To consumers, volume isn’t value any more than 
viewing is value. 

II.B.3.b. Consumer value is not cable operator value 

(44) The second major economic factor reflected in CSOs’ selections of which distant broadcast signals to 
carry is the negative correlation in consumer values for some content on distant signals relative to 
content already in their cable bundles.  Again, even if Dr. Gray had correctly measured consumer 
value by his consumer viewing measure (which he has not), consumer value is not the same as cable 
operator value.  Failing to account for this difference also causes him to mis-estimate the relative 
marketplace value of alternative types of distant signal programming. 

(45) While research based on marketplace data demonstrates that cable operators have incentives to add 
niche, or special-interest, programming due to the profit-maximizing opportunities presented by 
bundling of channels for sale to households,44 that research merely confirms views that are widely 
shared in the industry.  As an article in the Washington Post reported, “the cable TV business… in the 
1990s created new opportunities for minority programs, local news, and niche educational networks 
with small but dedicated numbers of fans.”45  Similarly Leo Hindery, who was head of Tele-
Communications, Inc. (TCI) when it was the largest national cable operator, recently stated, “The 
bundle is the most democratic thing we ever created...  [W]e decided we would have content for all 
people – people of color, people of different orientations, different faith bases, different educational 
capabilities – we were going to give them all of that. You ate what we served, but what we served 
was very diverse.”46   

(46) Of course, the recent rise of online video alternatives to cable and the coming of age of young adults 
raised on Internet content has concerned cable operators.  Nielsen reports that while the average U.S. 
television household in 2013 received 189.1 television channels, it only watched an average of 17.5 
of them, a number slightly less than the number watched in 2009, despite a more than one-third 
increase in the intervening years in the number of offered channels.47  In an effort to offer service to 
                                                      
44  See, infra, at ¶(17). 
45  Kang, Cecilia, In cable, it’s survival of the fittest as channels drop from the bundle. The Washington Post, Apr. 7, 2015. 

https://www.washingtonpost.com/business/economy/in-cable-its-survival-of-the-fittest-as-channels-drop-from-the-
bundle/2015/04/07/ebe91abc-ce5d-11e4-8c54-ffb5ba6f2f69_story.html?utm_term=.21e0b20f244e  

46  Interview, Leo Hindery by David Garrity. “Cable Exec Leo Hindery on the Future of Bundles”. Investopedia.com. Oct. 
28, 2016. http://www.investopedia.com/video/play/cable-exec-leo-hindery-future-bundles/  

47  In 2009, the average household received 136.4 channels and watched an average of 17.7.  (189.1-136.4)/136.4 = 38.6%. 
See “Advertising & Audiences – State of the Media”. Nielsen Holdings. Page 14. May, 2014. 
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households at lower price points, cable operators have begun to offer “mini-bundles” or “skinny 
bundles,” but they continue to offer bundles.48 This is due to the strong positive effect of bundling on 
cable operator profits. 

(47) Because of these profit effects of bundling, when facing a choice of two distant broadcast signals with 
the same cost and the same average consumer value, cable operators will have an incentive to choose 
those distant broadcast signals that offer more niche, or special-interest, programming.   

(48) This cable-operator value for niche programming on top of the values that consumers may place on 
such programming causes cable operator value and consumer value to diverge.  A simple way to 
articulate a possible relationship between them is that cable operator value for a particular 
programming type is the product of the average consumer value of that programming type times the 

“bundling premium” of that programming type, i.e. the additional value it provides to the cable 
operator due to the correlation in consumer tastes for that programming with other components of 
operators’ channel bundles (if any).  Even if Dr. Gray could properly infer consumer value from 
consumer viewing (which he cannot), simply and incorrectly assuming that cable operators value 
different programming types the same way means that he underestimates the value of niche 
programming and therefore underestimates the true relative marketplace value of programming from 
these claimant groups.  This, in turn, causes him to misestimate the relative marketplace value of 
programming from all claimant groups. 

II.C. The evidence provided by Dr. Gray and other Program Supplier 
experts in support of viewing-as-value is wrong 

(49) Dr. Gray tries to support his faulty syllogism by citing the prior testimony of Mr. Paen, but does not 
cite it accurately, as explained above.  In addition, Program Suppliers present the testimony of two 
other witnesses, Ms. Sue Ann Hamilton and Mr. Jan Pasquale.  None of the arguments presented by 
these witnesses can support Dr. Gray’s viewing-as-value approach. 

                                                                                                                                                                     
https://www.nielsen.com/content/dam/nielsenglobal/jp/docs/report/2014/Nielsen_Advertising_and_%20Audiences%20
Report-FINAL.pdf  

48  See Koblin, John, “Unwrapping the Cable TV Bundle”, The New York Times. Oct. 3, 2015. 
https://www.nytimes.com/2015/10/05/business/media/unwrapping-the-cable-tv-bundle.html?mcubz=0.  Even online 
video services seeking to appeal to “cord-cutters” are themselves offering bundles, to the ire of industry observers. See 
Mossberg, Walt, Mossberg: Streaming TV is beginning to look a lot like cable. Recode. Jan 11, 2017, 09:00 EST. 
https://www.recode.net/2017/1/11/14234164/mossberg-streaming-tv-cable  

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



 

REBUTTAL TESTIMONY OF GREGORY S. CRAWFORD, PH.D. Page 16 
 

II.C.1. While consumer viewing may be an input into consumer value, it is not 
equal to consumer value (much less CSO value) 

(50) Dr. Gray, Ms. Hamilton, and Mr. Pasquale all argue that consumers decide to subscribe to a cable 
bundle (Gray/Hamilton) or HBO, a premium channel (Pasquale), in order to watch programming and 
that if they don’t watch, they are unlikely to keep their subscription.49  While this may be correct, at 
least for some consumers,50 the implicit inference that these witnesses seek to convey – that Dr. 
Gray’s measure of consumer viewing is therefore a measure of consumer value (much less CSO 
value) – is not correct. 

(51) At the end of Section II.B.3.a, I described how, ignoring a program type’s “option value,” a 
consumer’s value for a programming type might be described as the product of their viewing of that 
programming type times their value-per-minute of that programming type.  When this simple 
relationship holds, it would be fair to conclude that if there is no viewing at all of a particular type of 
program in a subscribing household, then there is no non-option value to that programming type for 
the household.  But it would be wrong to extend that observation to assert that relative consumer 
value for a programming type is simply equal to the relative amount of its viewing.  And even if 
consumer viewing did equal consumer value, for the reasons discussed in Section II.B.3.b above, it 
would not equal cable operators’ value.   

(52) Mr. Pasquale says, based on HBO’s experience, “I would expect CSOs to similarly consider ratings 
of the content on a distant broadcast station as a metric for determining the station’s potential to 
attract and retain subscribers.”51  But HBO’s “viewing studies,” which he does not describe, only 
revealed the “correlation between subscribers not watching HBO/MAX and the decision to drop their 
subscription” (emphasis added).52  As described immediately above, while zero viewing may mean 
zero value, that does not mean that more relative viewing equals greater relative value. 

                                                      
49  Gray WDT, ¶13; Hamilton WDT, pp. 13-14; Pasquale WDT, p. 4. 
50  Option value, as noted above, may represent real value to some subscribers.  
51  Pasquale WDT, p. 6. 
52  Pasquale WDT, p. 3.  The different role played by ratings at HBO relative to typical broadcasters is understandable, as 

reflected in the popular press.  In an article titled, “Traditional Ratings Numbers Don’t Matter as Much to HBO,” an 
HBO analyst concludes that “HBO finds itself nearly exempt from the pressure of driving ratings ever higher” and that 
“[w]hile [ratings] are a great way to determine whether interest is up for the same show in a previous year, it doesn't 
speak to much else as these numbers are obviously incompatible when it comes to the Home Box Office,” in part 
because “[t]he primary function of ratings … is to prove to advertisers how many eyeballs will be on their latest 
advertisement, … [b]ut for HBO's programs advertisers don't exist and therefore do not need to be massaged every 30 
days with new ratings numbers.” See Klein, Jacob. “Traditional Ratings Numbers Don’t Matter as Much to HBO”. HBO 
News. Apr. 3, 2013. Accessed Aug. 2, 2017. http://hbowatch.com/traditional-ratings-numbers-dont-matter-as-much-to-
hbo/.  Another author noted, “Ideally, every [HBO] show will receive a) critical praise, b) a huge audience, and c) a 
shelf full of statuettes.  But in a pinch, just one of those things will suffice… Popular `buzz,’ a uselessly fuzzy concept 
for channels that make money from ad sales, is important to HBO and Showtime because it generates subscriptions,” 
concluding “premium cable [networks like HBO do] pay attention to ratings - just different ratings, and with different 
standards of success, than at the broadcast networks.”  See Thomas, June. “How Much Gold is Game of Thrones 
Worth?” Slate Magazine. Mar. 29, 2012. 
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(53) Mr. Pasquale similarly does not describe the “ratings” data he speculates CSOs would use, nor does 
he report a single instance in which CSOs do rely on ratings data for distant signal carriage decisions.  
HBO is a nationally distributed cable network for which Nielsen collects national ratings data.  By 
contrast, viewership of programs on broadcast television stations in their own local markets would not 
reveal how the same programs might be viewed in the CSO’s different market, against a different 
lineup of competing viewing options.  And, as described in the next section, ratings for distant signals 
are not generally reported by Nielsen in their distant markets.   

(54) No Program Suppliers witness has provided any evidence that CSOs use viewership information to 
determine what distant broadcast signals to carry.  Nor have they provided sound economic 
arguments for why CSOs would use viewership information to determine distant signal value.  
Without such evidence, measures of relative value based on relative viewing should simply be 
disregarded. 

II.C.2. In in a radically transformed “hypothetical” market in which ad sales 
were permitted on distant signals, CSOs carrying distant broadcast signals 
would not likely earn any meaningful advertising revenue 

(55) Ms. Hamilton and Mr. Pasquale both advance the unfounded assertion that even if CSOs cannot now 
earn advertising revenue on distant signals, they might somehow be able to do so in a different, 
hypothetical market.53   

(56) This assertion, however speculative, is also incorrect, for three reasons based on the institutional 
characteristics of advertising sales.  First, the viewing of distant broadcast signals is miniscule as a 
share of total television viewing.54  Even if CSOs were permitted to replace the advertisements aired 
in the signal’s original market with their own, there would be no appreciable value to such 

                                                                                                                                                                     
http://www.slate.com/articles/arts/culturebox/2012/03/game_of_thrones_how_hbo_and_showtime_make_money_despit
e_low_ratings_.html.  

53  Hamilton WDT, p. 14-15; Pasquale WDT, p. 5. 
54  In the 2004-05 proceeding, Dr. Michael Topper, a witness for the Commercial Television Claimants, estimated that 

viewing of distant broadcast signal programming was 0.66% of the total 2004-05 viewing by households sampled in the 
MPAA Special Study provided by Program Suppliers witness Dr. Paul Lindstrom.  He reached this conclusion by 
calculating the average daily viewing of distant signal programming from that study and dividing it by the average 
household viewing of all television programming reported by Nielsen for the 2004-05 television season.   

    Replicating this analysis on the Nielsen data provided by Dr. Gray in this proceeding yields a similar conclusion.  
According to the data analyzed by Dr. Gray, between 2010 and 2013, there is an annual average of 430.8 hours of total 
daily viewing of distant signal programming on the sample of stations he selected across an annual average of 20,875 
households in the Nielsen National People Meter sample, for an average daily viewing of distant broadcast 
programming across these years of 0.021 hours/household.  In a widely publicized annual report, Nielsen found that the 
average daily time spent watching either traditional or time-shifted television among all US persons aged 2 or more in 
2013 is 4.96 hours/day (See Nielsen, A Look Across Media, The Cross-Platform Report. December 2013. 
http://www.agbnielsen.net/Uploads/Ireland/The-Cross-Platform-Report-A-Look-Across-Media-Q3-2013.pdf, Table 1, 
column “P2+”)  A conservative estimate of the share of total television viewing allocated by households to distant signal 
programming in the 2010-13 period is therefore 0.021/4.96 = 0.42%.  
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advertisements because there would be insufficient audiences for them.  Second, I understand that 
Nielsen generally does not report ratings for distant broadcast stations, because they typically fall 
below its minimum reporting standards in most local market ratings reports.55  Without such ratings, 
CSOs could not readily sell advertising in particular programs on distant broadcast stations, even if 
there were audiences to sell.56  Finally, I further understand that, even if distant broadcast stations had 
sufficient audiences for CSOs to sell and Nielsen reported those audiences, advertisers primarily 
focus their advertising purchases on the (much larger) audiences offered by local broadcasters, and 
would be less interested in the scattered (and very small) audiences offered by distant broadcast 
signals.57  

(57) For these reasons, I conclude that even if one were to consider a counterfactual world in which CSOs 
could sell advertising in distant signal programs, there would be no appreciable advertising revenue 
available for CSOs that sought to do so.  Accordingly, as in the existing market, the principal benefit 
to cable system operators from carrying distant broadcast signals would be their ability to attract and 
retain subscribers.  In such a world, using relative viewing data to infer relative marketplace value is 
simply incorrect. 

                                                      
55  In Dr. Bennett’s analysis of the calculation of Dr. Gray’s viewership shares, he highlights how Dr. Gray imputes 

viewership data in instances where there was no recorded viewing of distant signal viewing as part of the Nielsen 
Household Meter Data underlying his analysis.  Dr. Bennett’s Figure 16 shows that, for the sample of distant broadcast 
stations selected by Dr. Gray, between 93.1% and 95.3% of that programming had no distant viewing record from 
Nielsen.   

    The same patterns hold for the broader population of distant broadcast signals.  As part of its analysis of the issues raised 
in the STELA Reauthorization Act of 2014, the Federal Communications Commission reviewed Nielsen data to 
examine viewing of distant broadcast signals (See FCC Report DA 16-613, In the Matter of Designated Marked Areas: 
Report to Congress Pursuant to Section 109 of the STELA Reauthorization Act of 2014, MB Docket No. 15-43, pp. 25-
27 (Federal Communications Commission, Washington, D.C. 20554, Released Jun. 3, 2016).  In particular, the FCC 
determined the identity of all broadcast stations whose viewing in the month of November 2015 in a distant DMA 
exceeded the threshold applied by Nielsen in order to be reported in the distant DMA.  This threshold requires that the 
viewing of the distant signal exceed a 9.5 “cume”, short for “cumulative rating,” i.e. the distant station must have had 
viewing by at least 9.5 percent of unique households for a minimum of one quarter-hour during a given Nielsen week 
(Sunday through Saturday, 7:00 a.m. through 1:00 a.m.).  Page 26 of the FCC report identified only 89 distant signals 
being viewed in a distant market (encompassing 79 distinct distant signals) from the more than one thousand unique 
distant signals carried in distant markets by CSOs in a typical year. 

56  CTV Expert Jerald N. Fritz spoke to this issue during the testimony he provided in the 2004-05 proceeding.  See Hearing 
Transcript of Jerald N Fritz, In the Matter of: Distribution of the 2004 and 2005 Cable Royalty Funds, Docket No: 2007-
3 CRB CD 2004-2005, Volume IV, pp. 979-980, 990-993 (Oct. 13, 2009).  That fewer than 10% of carried distant 
broadcast signals surpassed the reporting minimum threshold for Nielsen further demonstrates the folly of Dr. Gray’s 
approach of using such data to determine relative marketplace value in this proceeding. 

57  CTV rebuttal expert. Ceril Shagrin concludes, “Typically, advertisers who buy advertising time in the local market would 
prefer local stations, which offer complete coverage of the market and higher ratings, and advertisers interested in 
national ad exposure would buy time on national networks or nationally syndicated programs.” See Rebuttal Testimony 
of Ceril Shagrin, In the Matter of Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD (2010-13) (filed Sep. 15, 
2017), ¶15. This effect was potentially magnified with the significant increase in subscriber group reporting in 2010.  
Beginning then, many more distant signals were carried in a subset of a system’s subscriber groups, and not across all of 
the system’s subscriber groups.  This incomplete market coverage would further lessen a distant signal’s attractiveness 
to advertisers.     
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II.D. Dr. Gray uses the wrong data 

(58) My discussion of Dr. Gray and the other Program Supplier experts’ testimony to this point has 
focused on the flaws in their viewing-as-value approach.  As mentioned briefly in Section II.B.2 
above, however, Dr. Gray also mistakenly claims that “sufficient data are unavailable to properly 
model CSOs’ buying decisions.”58  He doubles down on this claim later in his testimony when he 
says, “[G]iven the available data, [relative viewing] is the most direct measure of relative value.”59 

(59) These conclusions are flatly wrong.  As demonstrated in my own direct testimony, Dr. Israel’s direct 
testimony on behalf of the Joint Sports Claimants, the direct testimony of other experts in previous 
proceedings, and the Bortz survey results presented in this and previous proceedings, there is directly 
relevant data readily available to measure the relative value to cable service operators of the 
alternative programming types carried on distant broadcast signals.   

(60) Indeed there are two useful sources of such data.  The first is the survey data produced by the Bortz 
Media & Sports Group as described in the written direct testimony of James M. Trautman.60  The 
second is the royalty payment and distant signal carriage data filed by cable operators as required by 
the Copyright Act and available in digital form from the Cable Data Corporation (CDC), paired with 
information about the programs carried on each distant signal available from a variety of program 
lineup providers.61  Indeed, the primary purpose of my direct testimony is to describe exactly how 
such data can be used in a regression analysis to reveal the relative marketplace value of the 
programming carried on distant broadcast signals.   

(61) It is worth noting that if Dr. Gray’s method of relying on relative viewership did provide information 
about the relative value to cable operators of alternative programming types, then my regression 

analysis and the cable operator surveys would be expected to reveal these same relative values.  In 
particular, there is nothing in my regression analysis that requires the estimates to come out as they 
do, either for the estimated values of programming on a per-minute basis or for the overall shares of 
the royalty pool that should go to each claimant implied by those estimates.  If Dr. Gray’s premise 
were correct and relative viewing did reveal relative value to CSOs, then our estimated shares would 
agree.  Because they do not,62 and because Dr. Gray’s are based on an economic framework that 
cannot correctly reveal relative marketplace value, his must be disregarded.  

                                                      
58  Gray WDT, ¶12. 
59  Gray WDT, ¶22. 
60  Trautman WDT  
61  In my direct written testimony, I relied on program lineup information from FYI Television (Crawford WDT, Section 

V.C, pp. 23-27).  In Dr. Israel’s as well as Dr. Gray’s direct testimony, both relied on program lineup information from 
Tribune Media Services / Gracenote (Israel WDT,  Appendix B-3; Gray WDT, ¶23).  

62 Using 2013 as a representative example year, compare Dr. Gray’s proposed relative shares for Program Suppliers and 
Sports, 44.69% and 4.80% respectively, with my regression study shares of 19.74% and 38.56% and the Bortz Survey 
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II.E. Dr. Gray’s Viewing Study is Not Usable  

(62) The goal of this proceeding is to understand the relative marketplace value placed by cable operators 
on the different types of programming carried on distant broadcast signals.  The appropriate economic 
framework for doing so seeks to quantify the relative value of programming to cable operators in their 
efforts to attract and retain subscribers.   

(63) Dr. Gray’s economic framework based on consumer viewership decisions is simply wrong and is 
guaranteed to mis-measure relative marketplace value by ignoring that (a) consumers value different 
types of programming differently and (b) because of the incentives caused by operators’ bundling of 
cable networks, cable operators and consumers value different types of programming differently.  For 
these reasons, Dr. Gray’s estimates of relative marketplace value should be disregarded when 
determining the appropriate relative marketplace value for the content carried on distant broadcast 
signals.63 

                                                                                                                                                                     
shares of 27.3% and 37.7% (Gray WDT, Table 2, p. 20; Crawford WDT, Figure 20, p. 45; Trautman WDT, Table IV-1, 
p. 42). 

63 I understand that other rebuttal witnesses appearing on behalf of the Commercial Television Claimants, Ms. Shagrin and 
Dr. Bennett, will testify that Dr. Gray’s study should be disregarded for the independent reasons that the study’s design 
is such that it cannot validly or reliably measure distant signal viewing, and that errors were made even in the execution 
of that erroneous design.  
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III. Rebuttal of Dr. Erdem’s testimony 

(64) In this section, I evaluate arguments presented by Dr. Erkan Erdem, an expert presented on behalf of 
the Devotional Claimants, regarding the usefulness of regression methods used by multiple experts 
for other claimant groups to evaluate the relative marketplace value of the programming carried on 
distant broadcast signals.  This corresponds to the material in Section VIII in his written direct 
testimony.64 

III.A. Summary of Dr. Erdem’s testimony 

(65) Dr. Erdem discusses in general terms the regression analyses presented by Dr. Mark Israel for the 
Joint Sports Claimants, Dr. Lisa George for the Canadian claimants, and by me for the Commercial 
Television Claimants.  These are studies “in which the dependent variable is the royalty fees paid by a 
system and independent [i.e. explanatory] variables include minutes of programming for each 
claimant category and other control variables, such as factors that may be correlated with the royalty 
fees,” and which “attempt to estimate the marginal effect of each minute of programming for claimant 
categories included in the model on royalty fees paid by the CSO.” 65  Dr. Erdem claims that the 
starting point for this type of regression analysis “is the approach that was presented by Dr. 
Waldfogel in the 2004-2005 proceedings,” causing him to refer to this general approach as 
“Waldfogel-type regressions” in his testimony.66    

(66) Dr. Erdem’s discussion of “Waldfogel-type regressions” consists of two parts.  First, he presents “two 
fundamental criticisms” that lead him to conclude that “Waldfogel-type regressions do not measure 
relative market value.”67  I provide more detail about these criticisms and show them to be incorrect 
in the next subsection. 

(67) Second, he presents what he calls “refinements” of Dr. Israel’s “Waldfogel-type” regression “to 
propose a new set of results to the Judges.”68  His claimed purpose is to “(1) demonstrate that 
Waldfogel-type regression results and implied royalty shares are sensitive to the choice of variables, 
model specification, and the presence of `outliers’ or `influential observations,’ and (2) propose 

                                                      
64  See Written Direct Testimony of Dr. Erkan Erdem, In the Matter of Distribution of the 2010-2013 Cable Royalty Funds, 

No. 14-CRB-0010-CD (2010-13) (filed Mar. 9, 2017) (hereinafter “Erdem WDT”) , pp. 13-18 
65  Erdem WDT, p. 13.  He also mentions the regression analysis by Dr. Jeffrey Gray, an expert presenting testimony on 

behalf of the Program Supplier claimants, but does not discuss it in detail, noting that it has a different dependent 
variable and different independent variables than those used by the other three experts.  I understand that in separate 
testimony, Dr. Chris Bennett is describing the flaws in Dr. Gray’s regression analysis. 

66  Erdem WDT, p. 13.  
67  Erdem WDT, p. 14. 
68  Erdem WDT, p. 14. 
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models that better characterize the underlying data generating process.”69  He ultimately concludes 
that “[o]verall, … Waldfogel-type regressions say little about relative market value.”70   

(68) Unfortunately, Dr. Erdem’s econometric analyses fail to consider the underlying economics of the 
behavior he is seeking to analyze, rendering them and his conclusions faulty and unreliable.  In 
addition, the variables he adds in his “refinements” to Dr. Israel’s regressions change the 
interpretation of the key parameters in these regressions (those on the number of programming 
minutes of each of the claimant categories) in fundamental ways that would be expected to cause 
exactly the types of effects he demonstrates in his results.  As such, none of his criticisms of Dr. 
Israel’s specific regressions results, nor of “Waldfogel-type regressions,” are valid.  Regression 
methods can be useful for inferring the relative marketplace value of alternative programming 
categories if they are carefully crafted to reflect the underlying economic environment and executed 
with care.   

III.B. Dr. Erdem’s high-level criticisms of “Waldfogel-type regressions” 
are simply incorrect 

III.B.1. Dr. Erdem’s assertion that regression approaches cannot inform the 
Judges because royalty rates are regulated is wrong 

(69) Dr. Erdem asserts that Waldfogel-type regressions “cannot inform the Judges on what the CSOs 
would have paid for each claimant category in a free market” because the “royalty fees…are the 
results of the formula mandated by the statute” and “are not amounts CSOs and content producers 
[and] media companies negotiate for a specific program or set of programs.” 71   

(70) This is simply wrong.  First, as outlined above, the critical element in determining the relative 
marketplace value of programming on distant broadcast signals is the relative value placed on such 
programming by cable system operators.  What Dr. Erdem calls “Waldfogel-type” regressions reveal 

relative CSO value.  They do so because they account for the decisions of the CSOs themselves about 
whether or not to carry distant broadcast signals and pay the required royalty.72   

(71) “Waldfogel-type regressions” estimate CSO demand or, equivalently, CSO willingness-to-pay, for the 
programming on distant broadcast signals using econometric methods.  Variation in the number of a 
CSO’s subscribers, the price each pays for the bundle including distant broadcast signals, the number 

                                                      
69  Erdem WDT, pp. 14-15. 
70  Erdem WDT, p. 18. 
71  Erdem WDT, p. 14. 
72  Indeed, CSO value would continue to measure marketplace value even in a hypothetical market where CSOs needed to 

negotiate with distant broadcast signals over payments for carriage. 
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of a CSO’s carried broadcast signals (and their DSEs), and the programming types carried on such 
signals provides the necessary variation in both royalties and programming minutes to trace out the 
value CSOs place on different types of programming.  Section IV in my direct testimony provided 
more detail about how this process works, and Figure 3 and the surrounding text in that testimony 
provided an example showing how a cable operator required to pay a fixed price for any of three 
distant signals can be expected to choose the one that provides the highest-value mix of 
programming.73 

III.B.2. Dr. Erdem incorrectly asserts that Waldfogel-type regressions are 
“volume-focused”  

(72) Dr. Erdem’s second “fundamental criticism,” that Waldfogel-type regressions are a “volume-focused” 
approach, is also simply incorrect.   The full text in his testimony says:74 

…it would be a significant simplification and mistake to assume that the “value” of a 
program category is measured in minutes of programming. This volume-focused 
approach is not a reliable method. For example, CSOs may value a short program 
(e.g., 30-minutes) more than they value a longer program (e.g., 90-minutes). Or they 
may value a weekly program more than a daily program. Hence, a determination of 
relative market value cannot be based on total hours or minutes of programming, 
even if a robust relationship can be established between minutes of programming and 
royalties.  

(73) There appear to be two claims in this paragraph, both incorrect.  The first is that “Waldfogel-type 
regressions” use the volume of minutes in order to determine the relative value of each type of 
programming.75  The second is that the fact that different programs within a program type may have 
different value means one cannot calculate a total value of a programming type.   

(74) First, Waldfogel-type regressions do not measure the relative value of a programming type using only 
the number of minutes of that programming type.  Indeed, if they did do this, Dr. Erdem would be 
correct to criticize them, as this same mistake underlies one of the flaws I highlighted above about Dr. 
Gray’s use of viewing data to measure relative marketplace value. 

(75) But so-called “Waldfogel-type regressions” don’t only rely on the number of minutes of each 
programming type.  Critically, they also measure the average value per minute to CSOs of each 
programming type.  Multiplying the average value per minute by the number of minutes of 

                                                      
73  Crawford WDT, ¶¶47-54. 
74  Erdem WDT, p. 14. 
75  Erdem WDT, p. 14.  
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programming gives the total value of each program type.  In essence, Waldfogel-style regressions are 
value-focused, not volume-focused. 

(76) Of course, the average values per minute of each claimant’s programming are unknown in practice 
and therefore need to be estimated. It is for this very purpose that one turns to a Waldfogel-type 
regression:  they use variation in the royalties paid by CSOs for distant broadcast signals consisting of 
different numbers of programming minutes to infer the average value per minute of each 
programming type.  These estimated average values per minute are the estimated coefficients in such 
a regression. 

(77) Second, Dr. Erdem’s example suggesting that one needs to identify the value of individual programs 
in order to get an estimate of total value of a programming type is also incorrect. A regression does 
not need to identify the values of the minutes for each program within a category in order to correctly 
estimate the total value of the category. Rather, the regression only needs to estimate the average 

value per minute of a programming category.  Fortunately, this is exactly what regressions do.   

(78) As a simple example, suppose that Dr. Erdem’s 30-minute program in one category is valued at 20 
cents/minute (for an overall value of this program of $6.00) and a 90-minute program in the same 
category is valued at 5 cents/minute (for an overall value of this program of $4.50). The total value of 
the 120 minutes of both programs in this case is $10.50.  In this example, the regression would 
associate 120 minutes of programming in the category with a total value of $10.50 and estimate an 
average value per minute of the programming of $10.50/120 =  8.25 cents/minute.  Despite the fact 
that neither program was valued at exactly 8.25 cents/minute, the regression averages them 
appropriately and correctly calculates the value of the total 120 minutes at $10.50.   

III.C. Dr. Erdem’s alternative regression models fail to consider the 
underlying economics of the behavior he is seeking to analyze and 
materially change the interpretation of the key parameters in the model 

III.C.1. Overview 

(79) In the last half of his direct report, Dr. Erdem presents what he calls “refinements” of Dr. Israel’s 
Waldfogel-type regression “to propose a new set of results to the Judges.”76  He considers three such 
refinements:  (a) he includes an (undefined) new variable, the “number of distant broadcast signals,” 
as an additional regressor in Dr. Israel’s analysis; (b) he allows some of Dr. Israel’s explanatory or 
control variables to have nonlinear rather than linear effects; and (c) he explores the consequences for 

                                                      
76  Erdem WDT, p. 14. 
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Dr. Israel’s as well as his own regressions of accounting for “influential observations,” observations 
“that are, in a precise statistical sense, far from (or different from) all other observations.”77 

(80) Based on the results of these “refinements,” Dr. Erdem concludes that “Dr. Israel's results are 
extremely sensitive to including the distant subscribers as a variable in the model, even though it is a 
variable that is relevant and practically important” and that “the addition of distant subscribers and 
non-linear transformations are corrections to Dr. Israel's model, as these models better represent 
reality and provide a better statistical fit.”78   

(81) Unfortunately, not only do Dr. Erdem’s econometric analyses do a worse job of “represent[ing] 
reality,” but they show a lack of consideration of the underlying economics of the behavior he is 
seeking to analyze, rendering them and his conclusions faulty and unreliable.79  Furthermore, they 
introduce variables that materially influence the interpretation of key regression coefficients in ways 
that themselves predict the effects he finds on Dr. Israel’s results.   

III.C.2. Dr. Erdem’s variable measuring the “number of distant subscribers” 
does not measure what he thinks it does, has no economic justification, and 
biases his regression coefficients in expected ways 

III.C.2.a. Introduction 

(82) Dr. Erdem’s most substantive change to Dr. Israel’s regressions, and one that is present in all but one 
of the additional regression results he presents, is to include a variable he creates called “the number 
of distant subscribers.”   

(83) Dr. Erdem concludes that “[c]onceptually, both the number of subscribers and the number of distant 
subscribers could be relevant variables for the model” and, based on this, adds a variable he creates 
called the “number of distant subscribers” to Dr. Israel's model and re-estimates it.80  He neglects to 
mention that his “distant subscribers” variable, while based on the CDC variable of the same name, is 
not the same.  After including his “distant subscriber” variable, he finds that all the coefficient 
estimates on programming minutes either cannot be statistically distinguished from zero or become 
negative, implying zero royalty shares for all program categories.  Based on this, he concludes, “Dr. 

                                                      
77  Erdem WDT, p. 17. 
78  Erdem WDT, pp. 16-17. 
79  Erdem WDT, p. 17. 
80  Erdem WDT, p. 15.  See also Erdem WDT, Exhibit 12, p. 44.  The results of Dr. Israel’s original model (with only lagged 

subscribers) are reported in the first column of Dr. Erdem’s Exhibit 12 (“Model 0A”) and the results of his extension 
(including lagged subscribers and lagged “distant subscribers”) are reported in the third column of his Exhibit 12 
(“Model 1A”). 
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Israel’s results are extremely sensitive to including distant subscribers as a variable in the model, even 
though it is a variable that is relevant and practically important.”81  

(84) In fact, including his “distant subscriber” variable has the econometric effect of double-counting 

distant signal minutes.  It is therefore no surprise that it “pulls down” (i.e. makes more negative) Dr. 
Israel’s estimated value-per-program minute for most of the program categories.  His conclusions 
about the sensitivity of Dr. Israel’s analysis are therefore unfounded. 

III.C.2.b. Dr. Erdem’s “distant subscriber” variable confounds system-level subscriber data 
with subscriber-group-level subscriber data 

(85) Dr. Erdem’s “distant subscriber” variable is based on a variable of the same name calculated by CDC.  
CDC calculates its distant subscriber variable based on a CSO’s reporting of receipts and distant 
signal carriage at the subscriber-group level.  Specifically, for each distant signal carried by a CSO, 
CDC defines the number of distant subscribers as the proportion (by receipts) of the CSO’s total 
subscribers that receive the distant signal.  Thus, if a distant signal is imported by a CSO across its 
entire system, then the number of distant subscribers in a subgroup is equal to the system’s total 
number of subscribers.  If instead it is imported to a subset of its subscriber groups, then the number 
of distant subscribers in a subgroup is the CSO’s total number of subscribers multiplied by the ratio 
of receipts in the subgroups carrying the distant signal to the system’s total receipts. 

(86) Consider as an example the Suddenlink cable system in Mountain Home, AR.  It reported having 
8,595 subscribers in the first accounting period of 2010 (denoted 2010-1). CDC assigned 8,595 
distant subscribers to the distant signal, WGN-DT, because it was carried as a distant signal to all of 
the subscribers to Suddenlink’s cable system. By contrast, CDC assigned 7,471 (86.9% of 8,595) 
distant subscribers to KARK-DT because it was carried as a distant signal to subscriber groups with 
total receipts representing 86.9% of the system-wide receipts.   

(87) In total, the Suddenlink cable system carried 4 distant signals, two of which (including WGN-DT) 
were carried system-wide, and two of which (including KARK-DT) were carried to 86.9% (or 7,471) 
of its 8,595 subscribers.  CDC calculates the number of distant subscribers for each distant broadcast 
signal in each subscriber group within each system. As such, it is not possible to use CDC’s number 

of distant subscribers in a system-level regression, as Dr. Erdem claims to do, without first 
aggregating this variable to a single number for each cable system.  Doing so, however, would change 
the definition of the variable to a new variable whose interpretation may be fundamentally different 
from what CDC intended.  

                                                      
81  Erdem WDT, p. 16. 
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III.C.2.c. Dr. Erdem’s “distant subscriber” variable adds up CDC “distant subscriber” values 
within a cable system and therefore does not measure what its name suggests 

(88) Dr. Erdem does not (indeed cannot) use CDC’s reported number of distant subscribers for a system in 
his regressions. Instead, Dr. Erdem adds up CDC’s number of subscriber-group distant subscribers 
for each CSO within each accounting period, and he uses these sums as his “number of distant 
subscribers” variable in his regressions.   

(89) For example, Dr. Erdem calculates his “number of distant subscribers” variable for Suddenlink in 
Mountain Home, AR, in 2010-1 to be 32,132.82  Not only is this number not the same as the number 
of distant subscribers in the Suddenlink system or in any of its subscriber groups, it is 3.72 times the 
8,595 subscribers that were reported by Suddenlink in total. 

(90) It is clear that Dr. Erdem’s “number of distant subscribers” does not represent “distant subscribers” or 
even “average distant subscribers.” Rather Dr. Erdem’s newly created variable is the product of a 
system’s subscribers and the weighted number of distant signals it chose to carry.83  This has 
important implications for the economic interpretation of his regression analyses, the topic I discuss 
next. 

III.C.2.d. Dr. Erdem’s robustness regressions effectively double-count program minutes and 
therefore do not offer a legitimate critique of Dr. Israel’s results. 

III.C.2.d.i. Dr. Erdem misunderstands the purpose of an econometric analysis in this proceeding 

(91) To understand the consequences of Dr. Erdem’s inclusion of his “distant subscribers” variable 
requires a brief consideration of the goal of an econometric analysis in this proceeding.  In general, 
econometrics is often used for one of two broad purposes:  (a) to predict a particular economic 
outcome and (b) to understand the effects of particular explanatory variables on a particular outcome.  
Both are reasonable (but very different) goals.  For the goal of prediction, the focus is on finding the 
explanatory variables that best predict the outcome of interest, without regard (necessarily) to what 
those variables are or what are their individual effects on the prediction.  In other words, if the goal is 
to predict stock prices and the price of tea in China helps, then so be it: include it in the model (and 
don’t worry about the economic interpretation of its coefficient). 

(92) That is not the purpose in this proceeding, however.  In this proceeding, experts are using 
econometric analyses to help the Judges determine the relative marketplace value of the distant signal 
programming that was actually chosen and paid for by CSOs in 2010-2013.  The dependent variable 

                                                      
82  Recall from Paragraph (87), infra, that the Suddenlink system in the example carried four distant broadcast signals, two 

to all 8,595 of its subscribers and two to what the CDC estimated as 7,471 of its subscribers.  2 x 8,595 + 2 x 7,471 = 
32,132. 

83  With weights for each distant signal given by the share of receipts (measured as a number between 0 to 1) received by the 
system in the subgroups to which it is carried. 
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in these regressions, the royalties cable operators pay for the carriage of the distant signals, are 
informative of this relationship as they reveal overall market value for distant signals.  The key 
explanatory variables in this relationship, the minutes of programming of the various types carried on 
distant signals, are informative as the impact they have on royalties reveals the relative market value 
of each programming type.  Other explanatory variables are included in the model to control for other 
possible determinants of cable operator royalties.  This helps improve the statistical fit of the 
regression (to “reduce its noise”), providing more precise estimates of the impact of programming 
minutes that are the focus of the analysis. 

(93) This difference in goals matters, as the approach an econometrician uses for the selection of 
explanatory variables and the evaluation of the regression model is very different in the two 
approaches.  In a prediction environment, one metric often used by applied econometricians for 
evaluating a regression is its (adjusted) “R-squared.”  R-squared is a measure of how much of the 
variation in the dependent variable can be explained by the control or explanatory variables.84  This is 
intuitive:  if the goal of an econometric analysis is prediction, the more of the dependent variable’s 
variation the model can explain, the better it will tend to predict that dependent variable in a new 
sample of data.  What doesn’t matter as much is the impact of particular covariates; it is only the 
overall performance of the regression (in terms of predicting the dependent variable) that matters.85 

(94) Evaluating an econometric regression is very different in this proceeding, however.  The goal here is 
to find the econometric model that can best reveal relative marketplace value.  Doing so means 
crafting the econometric model to reflect the institutional and economic features of the environment 
that is generating the data being used.  This is important as it enables the economic interpretation of 
the coefficients in a regression; indeed it is the coefficients on the key explanatory variables (the 
minutes of the various programming types) that feed directly into the econometrician’s measure of 
relative marketplace value.  The econometrician determines which explanatory variables to include 
not based exclusively on statistical criteria regarding the overall fit of the model, but also on whether 
there are good economic and/or institutional justifications for including that variable.  He or she also 

                                                      
84 “Adjusted R-squared” adjusts this overall measure of fit to account for the number of variables the econometrician 

includes.  This is necessary as if an econometrician has 1,000 data points and includes 1,000 covariates, the model will 
perfectly fit the data even if the particular covariates are meaningless.  Adjusted R-squared adjusts the R-squared 
measure for the number of covariates, reducing it the more covariates that are added.  Thus while including an additional 
explanatory variable will always increase R-squared, including one will only increase the Adjusted R-squared if the 
additional explanatory variable causes a statistically significant increase in the fit of the model.  Econometricians have 
found that when the goal of the econometric analysis is prediction, using adjusted R-squared to determine whether 
adding additional variables improves the model’s fit yields better predictions than using unadjusted R-squared as the 
deciding factor. 

85  Hal Varian describes a more advanced method commonly used to improve the predictive performance of statsitical 
models estimated on big datasets called “k-fold cross validation.” See Varian, Hall R. “Big Data: New Tricks for 
Econometrics”. Journal of Economic Perspectives – Vol. 28, No. 2, Spring 2014, pp. 7. As described there, the focus of 
the procedure is the ability of the model to predict the dependent variable not only within a given sample, but also on 
samples other than that used in in estimation (i.e. on an “out-of-sample” basis). 
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carefully considers the impact on the interpretation of each explanatory variable given the inclusion 
of the others, a point I return to below. 

(95) Dr. Erdem confuses the two goals of regression analysis throughout his report.  In particular, he 
appears to evaluate whether or not to include variables, including his “distant subscriber” variable, 
not based on whether it makes economic sense (i.e. whether including the variable helps the 
econometric specification better fit the institutional and economic environment generating the data, 
leaving unaffected the interpretation of key parameters of interest) but only on whether it has a 

statistical effect (i.e. whether the variable is itself statistically significant or increases the overall 
adjusted R-squared in the regression).86  As I show in what follows, Dr. Erdem’s use of a purely 
statistical approach to motivate the inclusion of his “distant subscriber” variable is a fundamental 
mistake that changes the interpretation of his regression coefficients in a way that renders his 
criticisms meaningless. 

III.C.2.d.ii. Dr. Erdem’s “distant subscriber” variable double-counts programming minutes, with 
predictable effects on their coefficients 

(96) With this context in mind, I can now explain the implications for Dr. Erdem’s econometric 
regressions of including his “distant subscribers” variable.  First, recall that a key (but unstated) 
component of his “distant subscribers” variable is the (weighted) number of distant broadcast signals 
carried by the system.  Because the royalty paid by CSOs increases in the number of distant signals 
they carry, the introduction of this variable in his regression necessarily produces a formulaic positive 
relationship between a system’s royalties and Dr. Erdem’s “distant subscribers” variable.  It is no 
surprise, then, that his “distant subscribers” always enters his regressions with a positive coefficient.87   

(97) Notably absent from Dr. Erdem’s report is any discussion of the economic rationale for adding his 
measure of “distant subscribers.”   His only discussion of this specification decision is to note that 
“both the number of subscribers and the number of distant subscribers could be relevant variables” 
and he therefore chooses to include both.88 

(98) Also notably absent from Dr. Erdem’s report is any discussion of how the addition of his “distant 
subscribers” might alter the interpretation of the coefficients in Dr. Israel’s model.  This is critically 

                                                      
86  As Damodar Gujarati warns about Adjusted R-squared in his widely-used econometrics textbook, “Sometimes 

researchers play the game of maximizing [Adjusted R-squared], that is, choosing the model that gives the highest 
[Adjusted R-squared].  But this may be dangerous, for in regression analysis our objective is not to obtain a high 
[Adjusted R-squared] per se but rather to obtain dependable estimates of the true population regression coefficients and 
draw statistical inferences about them.” Gujarati, D., “Basic Econometrics, 4th Edition”, McGraw-Hill, 2003. Section 
7.8, pp. 222-223. 

87  Erdem WDT, Exhibit 12, p. 44. 
88  Erdem WDT, p. 15. 
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important, as the interpretation of the impact of any one variable “controls for” the impact of all of the 
others.89   

(99) An example illustrates how the addition of even a single variable can profoundly change the 
interpretation of a coefficient in an econometric regression.  Suppose an econometrician was 
interested in the impact of an individual’s annual income on the decision to own a car.  Using a 
sample of household-level data, she might run a regression of each person’s car ownership (measured 
as either a 0 or a 1) on their annual income and additional control variables, for example whether they 
live in a city, the size of their household, their age, etc.   In such a regression, one would expect 
income to have a positive effect on car ownership:  cars are useful but expensive goods and higher-
income individuals are more able to pay for them.  Suppose the econometrician then decided also to 
add a measure of the person’s wealth.  This is reasonable as low-income individuals with high wealth 
may also choose to own cars and the econometrician may wish to capture this possibility in her 
analysis.   

(100) It would be unsurprising if the coefficient on the income variable became less positive or even 
statistically insignificantly different from zero once wealth was added to the regression.  This is 
because the interpretation of the income coefficient is very different in the two regressions.  In the 
first regression, one should interpret it as measuring the impact of an increase in income on an 
individual’s decision to own a car.  (One could call this the “normal” interpretation.)  In the second 
regression, however, the interpretation of the income coefficient changes:  it is now interpreted as the 
impact of an increase in income on the individual’s decision to own a car among individuals with the 

same wealth.  If it is wealth rather than income that ultimately influences car decisions, then income 
wouldn’t influence car ownership at all once one accounts for the impact of an individual’s wealth on 
their ownership decision.  In such an environment, its coefficient in the second regression would 
likely be statistically indistinguishable from zero.  As illustrated by this example, interpreting 
regression coefficients must be done very carefully when you have multiple variables that measure 
similar phenomena. 

(101) Dr. Erdem’s “refinements” to Dr. Israel’s regressions introduce just this kind of problem of 
interpretation.  The reason is that important variation in Dr. Erdem’s “distant subscribers” is caused 
not by the number of subscribers to a cable system but by the (weighted) number of distant signals.  
Thus when the data compare the royalties between two systems, the second of which has one more 
distant signal then the first, not only are the programming minutes carried on the second system 
higher, but so too are Dr. Erdem’s “distant subscribers.”90 

                                                      
89  For more on this point, see the discussion in my direct testimony (Crawford WDT, ¶98). 
90  This effect is mediated by the fact that different numbers of weighted distant signals are multiplied by a cable system’s 

subscribers, but this is just a complicating factor.  For expositional simplicity, I ignore this effect; none of my qualitative 
conclusions would be affected by accounting for it. 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



 

REBUTTAL TESTIMONY OF GREGORY S. CRAWFORD, PH.D. Page 31 
 

(102) The correct interpretation of the key coefficients on the programming minute variables in Dr. Erdem’s 
supplementary regressions are therefore very different than their interpretation in Dr. Israel’s original 
regression.  In Dr. Erdem’s regression, they should be interpreted as the impact of an increase in the 
programming minutes of each type of programming, controlling for the weighted number of distant 

signals multiplied by subscribers.   

(103) Conceptualizing a change in minutes “controlling for the product of weighted distant signals and 
subscribers” is a complicated thought exercise, but its implications for Dr. Israel’s key regression 
coefficients are easier to see.  Consider the impact on royalties of a system’s decision to carry one 
additional distant broadcast signal on all of its subgroups.  This will change both the number of 
programming minutes carried by the system (according to the portfolio of types of minutes on that 
distant signal) as well as the weighted number of distant signals.  Because subscribers are necessarily 
positive and the coefficient on “distant subscribers” is positive, the regression will necessarily 
attribute some if not all of the increased royalties to the increase in the “distant subscribers” and not 
to the additional programming minutes.  This will generally lower the estimated value of those 
programming minutes.91  Indeed, comparing the coefficient estimates in Dr. Erdem’s Model 0B 
(without his “distant subscribers” variable) and his Model 1B (with it), one sees exactly this pattern:  
all but one are less positive. 

(104) In a nutshell, Dr. Erdem’s inclusion of “distant subscribers” double-counts the impact of changes in 
programming minutes on royalties that arise due to differences across systems in the number of 
carried distant signals.  Because of this, his conclusion that “Dr. Israel's results are extremely 
sensitive to including the distant subscribers as a variable in the model, even though it is … relevant 
and practically important” is simply wrong.92  Dr. Israel’s results are sensitive to the inclusion of Dr. 
Erdem’s “distant subscriber” variable, but for good reasons:  it is measuring a thing very similar to 
the programing minutes that are of interest in this setting.  As such, Dr. Erdem’s argument does not 
represent a legitimate critique of Dr. Israel’s regression results and should be disregarded. 

III.C.3. Dr. Erdem’s nonlinear transformations of certain explanatory variables 
has no economic justification and further muddies the interpretation of his 
parameters 

(105) After describing his conclusions regarding the inclusions of his “distant subscribers” variable, Dr. 
Erdem next turns to “variable transformations (i.e., [the] inclusion of nonlinear terms).”93  In 
particular, he explores the consequences for Dr. Israel’s analysis of including further covariates that 
                                                      
91 This relationship won’t necessarily hold for every programming type coefficient due to the way regressions account for 

the idiosyncratic correlation patterns in the programming minutes, weighted number of distant signals, number of 
subscribers, and other control variables in the regression.   

92  Erdem WDT, p. 14. 
93  Erdem WDT, p. 16. 
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accommodate nonlinearities in four variables:  Dr. Israel’s lagged subscribers, lagged total activated 
channels, and total broadcast channels, as well as his lagged “distant subscribers.”   

(106) After presenting results from specifications including various powers-of-log transformations of these 
variables and demonstrating that the coefficients on the programming minutes from them imply zero 
royalty shares for at least some claimant groups, he concludes “The three models I present in Models 
1A-4A [sic] not only present that estimated coefficients may change significantly with relatively 
minor model specifications, but they also incorporate important and necessary additions to the model. 
In fact, the addition of distant subscribers and non-linear transformations are corrections to Dr. 
Israel's model, as these models better represent reality and provide a better statistical fit.”94 

(107) As was the case for his analysis of his “distant subscribers” variable, Dr. Erdem takes an 
inappropriately statistical, prediction-oriented approach to his variable selection. Despite his 
completely unfounded claim that “these models better represent reality,” there is no discussion of how 
the inclusion of such variables map better into the institutional and economic environment Dr. Israel’s 
regression is seeking to describe.95  Nor is there any discussion of the implications such specifications 
have for the interpretation of the critical coefficients on the programming minutes. 

(108) As all of these specifications include not only a linear measure of his “distant subscribers” variable 
but some nonlinear function of it as well, each of these regressions now “double-and-log-power-

counts” minutes.  While it is impossible to have a precise intuition about what this should do to the 
values of the key parameters on the programming minutes, it is a further example of Dr. Erdem’s 
double-counting (and more) of programming minutes, invalidating his alternative regressions as a 
useful tool for evaluating the relative value of programming.  For the same reasons as in the previous 
subsection, Dr. Erdem’s criticism of the instability of Dr. Israel’s key parameters in response to the 
addition of nonlinear explanatory variables is an invalid critique of Dr. Israel’s regression, and of 
“Waldfogel-type” regressions in general. 

III.C.4. Dr. Erdem provides no reasons for dropping the observations he 
identifies as influential 

(109) A final example of Dr. Erdem’s inappropriately statistical rather than economic approach to analyzing 
Dr. Isreal’s regression is his analysis of “influential observations” in Dr. Israel’s data.   

(110) Dr. Erdem highlights that regressions using Ordinary Least Squares (OLS) techniques may be 
sensitive to particular observations in one’s dataset and that there exist statistical methods to identify 

                                                      
94 Erdem WDT, p. 17. 
95 Erdem WDT, p. 17. 
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such “influential observations.” He “appl[ies] th[ese] criteria to Dr. Israel’s sample” and re-estimates 
his and Dr. Israel’s models.96 

(111) Based on his re-estimation, he finds that one of his models (Model 4B) provides estimates of royalty 
shares “broadly comparable to the results from both the Bortz and Horowitz surveys,” concluding that 
“[a]lthough there are strong reasons to doubt that comparability of the results is much more than a 
coincidence, I present them for whatever weight the Judges might choose to give them.”97 

(112) Dr. Erdem’s decision to drop influential observations from Dr. Israel’s regressions is simply poor 
econometric practice, for two reasons.  As described in a widely used econometrics textbook, care 
must be taken when dealing with influential observations:98 

Once influential observations have been identified it is tempting just to throw them 
away. This would be a major mistake [emphasis added]. Often influential 
observations are the most valuable observations in a data set. 

(113) Dr. Erdem’s first mistake is to fail to analyze why the identified observations are influential.  While 
he correctly suggests “it is up to the researcher to understand what makes these observations 
influential,” he neglects to actually do so.   

(114) Dr. Erdem follows with a second mistake.  He ultimately chooses to drop the influential observations 
from his econometric analyses, but still uses them to calculate royalty shares.  If he believes the 
observations he identified as influential are so because of a data error (he does not say so one cannot 
know), then they should be dropped from both the regression analysis and the share calculations.  
Dropping them from the former but keeping them in the latter simply can’t be correct.  For both of 
these reasons, all Dr. Erdem’s regression analyses accounting for influential observations, and his 
conclusions about them, should also be disregarded. 

 

                                                      
96  Erdem WDT, pp. 17-18. 
97  Erdem WDT, p. 18. 
98  Kennedy, Peter. A Guide to Econometrics, Sixth Edition. Simon Fraser University. Blackwell Publishing, 2008. 
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P R O C E E D I N G S 1 

2 

3 

(9:.19 a.m.) 

JUDGE BARNETT: You're new with us 

4 today. 

5 THE WITNESS: I am new today. 

6 JUDGE BARNETT: That's what I thought. 

7 Please raise your right hand. 

8 Whereupon, 

9 GREGORY CRAWFORD 

10 was called as a witness and, having been first duly 

11 sworn, was examined and testified as follows: 

12 

13 

14 

JUDGE BARNETT: Please be seated. 

Mr. Stewart? 

MR. STEWART: I have one housekeeping 

15 matter. This relates to the third errata filed 

16 by the Prosram Suppliers. 

17 Before the hearing, we filed two 

18 different versions of the rebuttal testimony of 

19 each of two of our witnesses and we held all 

20 four of them out of the original motion for 

21 admission into evidence, pending the resolution 

22 of the motions. 

23 And now that those motions have been 

24 resolved, I'll move for the admission of 

25 Exhibit 2007, which is the September 2017 

Heritage Reporting Corporation 
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1 rebuttal testimony of Dr. Bennett, and 

2 Exhibit 2009, which is the September 2017 

3 rebuttal testimony of Ms. Shagrin. And I would 

4 further move that -- request that you reject 

5 the amended versions of those, which are 2008 

6 and 2010. 

7 JUDGE BARNETT: Any response from the 

8 gallery? Hearing no response, Exhibits 2007 

9 and 2009 are admitted. Exhibits 2008 and 2010 

10 are rejected. 

11 (Exhibit Numbers 2007 and 2009 were 

12 marked and received into evidence.) 

13 (Exhibit Numbers 2008 and 2010 were 

14 

15 

rejected.) 

MR. STEWART: Thank you, your Honor. 

16 DIRECT EXAMINATION 

17 BY MR. STEWART: 

18 Q. Good morning. Would you state your 

19 name, please. 

20 A. 

21 hear me? 

22 

23 

Q. 

A. 

Gregory S. Crawford. Can everyone 

What is your current employment? 

I'm a professor of economics at the 

24 University of Zurich. 

25 Q. And what is your educational 

Heritage Reporting Corporation 
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1 background? 

2 A. I have a Bachelor's of Arts in 

3 Economics from the University of Pennsylvania 

4 that I received in 1991, and Ph.D. in Economics 

5 from Stanford University that I received in 

6 1998. 

7 Q. Dr. Crawford, in what areas do you 

8 teach? 

9 A. I teach primarily in two areas in 

10 economics. I teach in the area of industrial 

11 organization, which is the study of consumer 

12 demand and competition in product markets, and 

13 then I also teach in the area of econometrics, 

14 which is the application of statistical methods 

15 to economic problems. 

16 Q. In addition to your teaching 

17 responsibilities, do you do independent 

18 research? 

19 

20 

A. 

Q. 

21 you done? 

22 A. 

I do. 

And what you kinds of research have 

So over the course of my career, I 

23 have looked a large number of competition and 

24 policy issues, but much of my research has 

25 focused on the cable and satellite television 

Heritage Reporting Corporation 
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1_ industries. 

2 Q. Have you done nonacademic work, as 

3 well? 

4 A. I have. In 2007 and '08, I was the 

5 Chief Economist here in Washington at the 

6 Federal Communications Commission. And I have 

7 been engaged as an expert in a number of 

8 private litigation matters. 

9 Q. Now I'd like to ask you to summarize 

10 your experience in topics related to media 

11 industries in each of those three areas. 

12 First, in connection with your academic 

13 research, can you describe that, please? 

14 A. I would be happy to. I've done a lot 

15 of work on the economics of the bundling of 

16 television channels for sale to consumers. And 

17 the flip side of that, whether a la carte sales 

18 or unbundled sales would be in consumers' 

19 interest. I have looked at a large number of 

20 regulatory matters in the cable and satellite 

21 industry. And recently, I have been looking at 

22 the consequences of vertical integration 

23 between channel owners and cable and satellite 

24 distributors in the industry. 

25 Q. Now, as Chief Economist at the FCC, 

Heritage Reporting Corporation 
(202) 628-4888 
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1 what responsibilities did you have? 

2 A. There, in terms of -- of course, my 

3 duties covered all sorts of industries, but 

4 within the media industries, I again looked at 

5 that a la carte issue from specifically a 

6 policy perspective. And then we looked at one 

7 or two regulatory issues in the cable industry. 

8 Q. In your consulting assignments, what 

9 kind of media issues have you dealt with? 

10 A. So I again -- in my private capacity 

11 as a consultant, I again looked at this a la 

12 carte issue. But what was interesting about 

13 that engagement was that I had an opportunity 

14 to study and see the contracts between many 

15 large cable distributors and many large cable 

16 owners. And then in addition, that was in the 

17 mid-2000s -- in addition of late I've looked at 

18 the structure for the sale of sports rights in 

19 a major European country. 

20 Q. So Dr. Crawford, what were you asked 

21 to do in this on behalf of the Commercial 

22 Television Claimants Group? 

23 A. In this case, I was asked to recommend 

24 a basis for the reasonable division of 

25 royalties for the royalties paid by CSOs, cable 
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1 system operators, for the carriage of distant 

2 signals among the Claimant Groups in the 

3 proceeding. 

4 Q. Did you provide a written report 

5 describing your analysis? 

6 

7 

A. 

Q. 

I did. 

I placed in front of you -- if you 

8 will take a look at it -- a copy of what has 

9 been admitted into evidence as Exhibit 2004. 

10 Is this your written statement? 

11 

12 

A. 

Q. 

It is. 

Do you have any corrections to 

13 Exhibit 2004? 

14 A. I have two corrections. They are in 

15 the Appendix. 

16 Q. Bob, would you bring up the first 

17 page, A2. 

18 A. So if you see here in paragraph 161, 

19 this is part of my regression, the mathematical 

20 representation of my regression specification. 

21 And the first term after the equal sign there 

22 was a typo. So that was previously included in 

23 the earlier paragraph. So you can just scratch 

24 out that first term, which is tau and gamma. 

25 Q. I don't know Greek letters. But, 
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1 okay. And the next let's look at page 18. 

2 A. And here on the next page, if you see 

3 paragraph 165, that actually there was not 

4 meant to be a paragraph break there. 

5 Paragraph 165 was meant to be part of 

6 paragraph 164. 

7 

8 

9 

Q. 

A. 

Q. 

Do you have any other corrections? 

I do not. 

Now, turning to Appendix B of 

10 Exhibit 2004, what is this? 

11 A. This that is my CV, my curriculum 

12 vitae. 

Q. Does that provide further details 13 

14 about your publications, qualifications, and 

15 experience? 

16 

17 

A. 

Q. 

It does. 

And you were also qualified as an 

18 expert witness in the 2004-2005 Cable Royalty 

19 Distribution proceeding before the Copyright 

20 Royalty Judges; is that correct? 

21 

22 

A. That's correct. 

MR. STEWART: Your Honor, I would move 

23 to proffer Dr. Crawford as an expert economist 

24 and econometrician with experience in the 

25 empirical analysis of media markets, including 
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1 cable television markets. 

2 JUDGE BARNETT: Hearing no objection, 

3 Dr. Crawford is so qualified. 

4 BY MR. STEWART: 

5 Q. So Dr. -crawford, what do you 

6 understand to be the ultimate purpose of these 

7 proceedings? 

8 A. So I understand this proceeding is 

9 ultimately about the allocation of the 

10 royalties actually paid by cable operators for 

11 the programming carried on the distant signals 

12 they actually carried. 

Q. And in approaching the question that 13 

14 CTV asked to you evaluate, what criterion were 

15 you seeking to evaluate? 

16 A. I used the criterion of relative 

17 marketplace value. 

18 Q. In general, in developing any 

19 framework for empirical analysis, is it 

20 important for us to identify the features of 

21 the particular market that you are going to 

22 analyze? 

23 

24 

25 

A. 

Q. 

A. 

Yes, that is very important. 

What is the relevant market? 

The relevant market here is the 
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Q. What are the important features of 
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4 that market for the purpose of developing your 

5 economic analysis? 

6 A. I think there are three essential 

7 features in that market. So first is that it 

8 is cable operators selecting the distant 

9 signals to carry on their cable television 

10 systems. 

11 The second is that they do this in a 

12 broader context where they are selecting a 

13 large number of channels to carry, and just 

14 and they bundle these channels for sale to 

15 subscribers. And just to give context in this 

16 proceeding, a cable system in the data that I 

17 look at there is about 2.5 distant signals that 

18 they carry and about 15 or 16 local broadcast 

19 stations, and about 350 or 400 overall channels 

20 on the system. 

21 And then the third feature is that, 

22 because cable systems earn the vast majority of 

23 their revenue from sales to subscribers -- over 

24 93 percent of their revenue comes from sales to 

25 subscribers, and 100 percent in the case of 
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1 distant signals -- the motivation for cable 

2 systems to carry distant signals is virtue of 

3 its ability to attract or retain subscribers. 

4 Q. Just from a big picture perspective, 

5 what attributes of programming channels are 

6 important to CSOs given that economic framework 

7 you just described? 

8 A. Sure. Of course, distant signals are 

9 carried in bundles. So when they are thinking 

10 about a distant signal, they are naturally 

11 going to think about what programming am I 

12 interested in relative to the other programming 

13 that is on the bundle that I already have 

14 present? So cable operators are likely to look 

15 for programming that is somehow differentiated 

16 from the existing programming on their bundle. 

17 And the way I think about this, this 

18 is a little bit like how a restaurant owner 

19 putting together a buffet, a fixed-price 

20 buffet. Often they will start with a beef 

21 dish, a chicken dish, a potato dish, dishes 

22 that are generally of interest. But then when 

23 they are thinking about the other dishes at the 

24 end, they might try to target food that might 

25 not be generally of interest, but that would be 
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1 differentiated that might be able to get 

2 someone who wouldn't otherwise be attracted. 

3 So, for example, a vegan dish, while not of 

4 general interest, is very interesting to vegans 

5 and might encourage them to come to the 

6· restaurant. 

7 Q. You followed a regression approach in 

8 addressing the questions that we asked you to 

9 address; is that correct? 

10 

11 

A. 

Q. 

That is correct. 

Would there be alternative ways, 

12 consistent with economic theory and the 

13 features of the market you've just described, 

14 to address the relative marketplace value 

15 question? 

16 

17 

A. 

Q. 

I think there are. 

Are there key features that would be 

18 necessary to make such an alternative approach 

19 appropriate? 

20 A . Yes, I think the essence is an 

. 21 approach should be a quantitative approach, but 

22 seeking to measure relative CSO value for 

23 programming. I understand there are cable 

24 operator surveys that have also been put into 

25 evidence and that is a perfectly reasonable 
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1 approach to evaluate relative cable operator 

2 value, whereas I think studies of relative 

3 viewing would not be appropriate. 

4 Q. And we will discuss that later. Now, 

5 are you familiar with the concept of a 

6 hypothetical market as developed in prior 

7 decisions throughout these distribution 

8 proceedings? 

9 

10 

A. 

Q. 

I am. 

What do you understand as the purpose 

11 of this concept? 

12 A. So I think the hypothetical market is 

13 a useful tool to frame what is the relative 

14 marketplace value of distant signals 

15 programming. 

16 Q. I'd like to ask you to identify the 

17 elements that would be included in a 

18 hypothetical market, and then ask why you 

19 believe each would be included. 

20 So first, in your view, what would a 

21 hypothetical market in the absence of a 

22 compulsory license look like? 

23 A. I think there would be three key 

24 elements to the hypothetical market. First, I 

25· think it would involve negotiations. So in the 
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1 absence of a statutory royalty, there would be 

2 negotiations between content owners, and their 

3 representatives, and cable operators. 

4 Second, I think that the negotiations 

5 would have channels as intermediaries on behalf 

6 of the content owners. So there would be a 

7 channel that would be negotiating with the 

8 cable operator. 

9 And third, I think that the specific 

10 channel that would arise would be the existing 

11 local broadcast station that carries that 

12 programming in the local markets. 

13 

14 

15 

16 

17 

18 

JUDGE STRICKLER: Excuse me, 

Dr. Crawford. Good morning. 

THE WITNESS: Good morning. 

JUDGE STRICKLER: How are you? 

THE WITNESS: Good, thank you. 

JUDGE STRICKLER: Counsel's question 

19 seem to relate, at least in part, to paragraph 

20 8 of your written Direct Testimony where you 

21 talk about the hypothetical market and you just 

22 mentioned, consistent with that, that you see 

23 the channels as being the intermediaries there. 

24 Since we're talking about constructing 

25 a hypothetical market, why would it be the case 
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1 that that would be the hypothetical market? 

2 Because, again, it's hypothetical, why couldn't 

3 the hypothetical market be dramatically 

4 unbundled and there would be no intermediary 

5 and it would just be the matter of negotiation 

6 between the cable system and the individual 

7 owners of the programming? 

8 THE WITNESS: So I thought carefully 

9 about that question. And I think the primary 

10 reason for my belief that it would be channels 

11 as the intermediary is that there is 

12 essentially transaction costs for contracting. 

13 As it is often stated, the reason for the 

14 

15 

compulsory license was to mitigate or lessen 

these transaction costs. And in the absence, 

16 of course, those transaction costs would come 

17 back into play, I feel. 

18 But there are also marketplace 

19 solutions for transaction cost. Just to give 

20 you a sense, in the data I look at in this 

21 study, the typical distant signal has about 300 

22 programs. So if a cable operator wanted all 

23 the programs on a distant signal, that would be 

24 something on the order of 300 negotiations. 

25 But if you look broadly the at 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1380 

1 marketplace as a whole, cable operators can, of 

.2 course, contract directly for programming. And 

3 whether you look in the distant signal 

4 marketplace, where they could do and they 

5 don't, or whether you look in the non-distant 

6 signal marketplace, like for cable networks, 

7 you overwhelmingly see cable operators 

8 negotiating with channels. It's very, very 

9 rare that you see cable operators negotiating 

10 for individual content. 

11 JUDGE STRICKLER: But those programs 

1.2 that are on those stations, the payment for 

13 those is one-to-one; right? The owner of the 

14 individual program negotiates with the station 

15 and then ends up with a deal. In a 

16 hypothetical marketplace they could have 

17 included in the rights to a payment in the 

18 event that the station is retransmitted and 

19 each company -- each owner of the program, of 

.20 each program, could have done that as well . 

.21 That would be another hypothetical, wouldn't 

.2.2 it? 

23 THE WITNESS: In fact, that's exactly 

24 how I conceive of the hypothetical market. And 

25 that is why I think it would be the local 
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1 broadcast station that would serve as the 

2 intermediary, because those local stations are 

3 already in negotiation with the content owners. 

4 Of course, there are negotiations for the 

5 distribution -- the local distribution of that 

6 content. 

7 JUDGE STRICKLER: On a one-to-one 

8 basis for each content. 

9 

10 

THE WITNESS: Exactly. 

JUDGE STRICKLER: But couldn't they 

11 have put into that negotiation, hypothetically, 

12 a payment for retransmission. 

13 

14 

15 

THE WITNESS: Oh, you are saying even 

in the current market? 

JUDGE STRICKLER: Well, in a 

16 hypothetical market where we wouldn't have 

17 royalties paid in this matter, if I'm the owner 

18 of a program that's going to be put on a local 

19 station I say: And if this gets retransmitted 

20 for any reason, here is how I am going to be 

21 repaid. And that would have been a different 

22 hypothetical than treating it as a bundled and 

23 retransmitted signal in its entirety. 

24 THE WITNESS: I think we are agreeing 

25 on the structure of the hypothetical market 
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1 actually. I guess the way I would describe it 

2 is the CSO would negotiate with the broadcast 

3 station for carriage in the distant market. So 

4 that would be a single negotiation. But then 

5 the negotiation with the individual content 

6 owners would be between the local broadcast 

7 station and the content owners not only, as you 

8 said, for distribution in the local market, but 

9 also for the incremental right to distribute in 

10 the distant market. 

11 JUDGE STRICKLER: So the payment that 

12 would go to the individual owner of the program 

13 would already be, in some sense, prede~ermined 

14 

15 

in the individual negotiations between the 

content owner and the local station, however 

16 they decide to do it. 

17 THE WITNESS: I could imagine -- I 

18 could imagine their negotiating -- having two 

19 parts of the negotiation. Okay. This is sort 

20 of the price the station would say to the 

21 content owner: This is the price we will give 

22 you for distribution in the local market and 

23 then this is the price we will give you in the 

24 event we are carried in a distant market. 

25 Something like that. 
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JUDGE STRICKLER: Thank you. 

THE WITNESS: Sure. 

3 BY MR. STEWART: 

4 Q. Judge Strickler asked my next two 

5 questions. 

6 (Laughter.) 

7 BY MR. STEWART: 

8 Q. What would determine relative 

9 marketplace value in such a hypothetical 

10 market? 

1383 

11 A. So in such a market, because I viewed 

12 that it would be the distant -- the local 

13 station serving as the intermediary, there 

14 would then be a fixed supply of distant signals 

15 sort of on-the-shelf for cable operators to 

16 consider. Of course, they would have to 

17 negotiate a royalty with those distant signals. 

18 But because there would be no incremental or 

19 marginal resource costs, then it would be 

20 relative CSO value that would ultimately 

21 determine the relative value of the programming 

22 on the distant signal. 

23 Q. Okay. Now, let's look at your 

24 development of your regr·ession study approach. 

25 Under the statutory license, CSOs freely 
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1 selected those signals, but they paid royalties 

2 

3 

4 

under statutory formula; correct? 

A. 

Q. 

That's correct. 

So how can an econometric study, given 

5 that market condition, measure the marketplace 

6 value of programs? 

7 A. As I just gave in answer to my last 

8 question, it is relative CSO value that would 

9 determine relative marketplace value in the 

10 hypothetical market. And the existing 

11 statutory rate allows the recovery of CSO 

12 value. 

13 

14 

15 

Q. But aren't the statutory rates flat 

prices or regulated prices? 

A. The rate is a flat rate, but it is a 

16 share of gross receipts and, of course, gross 

17 receipts vary across cable systems for reasons 

18 other than distant signal carriage. So that 

19 provides some variability. 

20 And furthermore, if a cso successfully 

21 selects a distant signal that is attractive to 

22 its subscribers, its gross receipts will also 

23 rise. And so these gross receipts provide 

24 variability about the value that CSOs place on 

25 the distant signals. 
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Q. Why are you focusing on the 

variability? What does that have to do with 

3 the regression design? 

1385 

4 A. The essence of a regression is that it 

5 connects the variability in royalties -- which 

6 are here a measure -- would be a measure of CSO 

7 value, relative CSO value -- with features of 

8 the distant signals, features of the quantity 

9 of programming of the different Claimant 

10 categories on the distant signals. 

11 Q. So the other aspect of the current 

12 market is that the CSOs acquire bundles of 

13 programs channel by channel; is that correct? 

14 

15 

A. 

Q. 

Yes, that's correct. 

And does that mean that you're not 

16 able, then, to use your regression analysis to 

17 extract the relative value of individual 

18 program categories? 

19 A. Not at all. Because signals are 

20 themselves bundles of programming of different 

21 types, that makes it more difficult for the 

22 regression to identify the relative value. But 

23 as long as one has relatively rich data, then 

24 one can tease out from the price -- or the 

25 royalty paid for a bundle -- the incremental 
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1 value associated with the components of the 

bundle. 2 

3 Q. So let's talk about data. What data 

4 did you have available for your regression 

5 analysis? 

6 A. So there were three key pieces of 

7 data. First was royalty data that cable 

8 operators paid for distant signals from the 

9 Cable Data Corporation. Second was the 

10 identification of subscriber groups, which are 

11 defined by cable operators according to the set 

12 of distant signals that they carry, as well as 

13 the particular distant signals that they 

14 carried on those subscriber groups. That was 

15 also from the Cable Data Corporation. And then 

16 finally programming data from FYI, which was 

17 then categorized into the Claimant categories 

18 in this proceeding. 

19 Q. Now, did you use a sample of stations 

20 or sample of systems? 

21 A. No, I used the full population of 

22 stations and systems and programming. 

23 Q. And so how do the data that you used 

24 compare with the data that was used in 

25 regression analyses presented in prior 
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1 proceedings? 

2 A. It's much richer data. It's both more 

3 data and better data. 

4 

5 

Q. 

A. 

How so? 

So it's more data. First, there are 

6 four years at issue in this proceeding relative 

7 to previous proceedings. But also there is 

8 much more use of subscriber groups by cable 

9 systems and this provides more observations to 

10 use in a regression analysis. But it's also 

11 the subscriber group is better data, because 

12 cable systems -- those that use subscriber 

13 groups -- are selected distant signals at that 

14 

15 

level. So the regression is able to connect 

the variation in the data to the same level of 

16 decisionmaking that the cable operator is 

17 making. 

18 Q. What effect does the availability of 

19 that data have on your bottom line analysis for 

20 2010 to '13? 

21 A. It makes it more reliable and more 

22 robust. In essence, I always try to let the 

23 data tell its story and better data can more 

24 easily tell its story. 

25 Q. Who actually performed the data 
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1 collection and ran the data analyses? 

2 A. Dr. Chris Bennett and his team at 

3 Bates White Economic Consulting here in 

4 Washington. 

5 Q. Did Dr. Bennett and other Bates White 

6 staff do so under your supervision and control? 

7 

8 

A. 

Q. 

They did. 

Now, let's look at Figure 9 of your 

9 Direct Testimony of Exhibit 2004. First, 

10 regarding the distant signal carriage data you 

11 used, would you please describe the information 

12 that is in this Figure 9? 

13 

14 

A. Of course. This figure shows -- gives 

a little bit of information about subscriber 

15 groups in the data. So it shows for each year 

16 in the data, the total number of systems active 

17 in that year, the total number of subscriber 

18 groups across all of those systems in that 

19 year, and then in the final column the average 

20 number of subscriber groups per system. And 

21 you can see across all the years in the data, 

22 it's about 3-1/2 subscriber groups per system 

23 in the data. 

24 Q. And let's look at Figure 10, please. 

25 And, Dr. Crawford, could you describe the 
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1 information in Figure 10? 

2 A. Sure. So the third column in Figure 9 

3 was just the average subscriber groups per 

4 system. This figure gives the full 

5 distribution of subscriber groups per system. 

6 And you can see that over the course of the 

7 four years of data, there is ever fewer systems 

8 reporting at the system level, just having a 

9 single subscriber group. You can see that in 

10 the top row where it falls from 58.7 percent to 

11 49.6. 

12 And you can see there are some 

13 systems, and an increasing number of systems, 

14 in the bottom row that are reporting over 21 

15 subscriber groups within their system. 

16 Q. Let's look at next Figure 11 on page 

17 25 of Exhibit 2004. This relates to the 

18 programming data that you used, Dr. Crawford. 

19 Would you please describe what is set forth in 

20 Figure 11? 

21 A. So Figure 11 -- I mentioned that the 

22 programming was categorized according to the 

23 various Claimant groups. And what is reported 

24 here is the share of the total minutes carried 

25 on distant stations across the six Claimant 
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1 categories. And there you notice there is a 

2 seventh category for Big Three or off-air 

3 programming. Of course, that is 

4 non-compensable but part of the total minutes 

5 carried on distant signals. 

6 Q. And next, Figure 12. Dr. Crawford, 

7 would you describe what is in Figure 12? 

8 A. Figure 12 is the analogous table, but 

9 instead of looking at total minutes, this is 

10 just the share of compensable minutes across 

11 the various Claimant categories. 

12 Q. And I noticed that Program Suppliers' 

13 percentage dropped from 60, or so, percent in 

14 the prior Figure to 33 percent in this figure. 

15 Do you see that? 

16 

17 

18 

A. 

Q. 

A. 

I do. 

What is the explanation for that? 

My understanding is that much of that 

19 is due to the presence of a large number of 

20 non-compensable programming on WGN that is 

21 Program Supplier programming. 

22 Q. Okay. Let's turn to your study 

23 design. First, is a regression a largely 

24 accepted approach for analyzing economic 

25 questions like the ones that are presented in 
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1 this proceeding? 

Yes, it is. 2 

3 

A. 

Q. And let me tackle some jargon. First, 

4 what is a dependent variable? 

5 A. So a dependent variable is what we 

6 often call an outcome variable. It is the 

7 variable of interest for the regression study. 

8 

9 

Q. 

A. 

What is an independent variable? 

An independent variable is often also 

10 called an explanatory variable. It is a set of 

11 variables that an econometrician uses to try to 

12 explain the outcome of interest. 

Q. And finally, what is a parameter or a 13 

14 

15 

coefficient? 

A. So often, if an explanatory variable 

16 is to have an impact on an outcome variable, 

17 that impact is measured by what we call a 

18 parameter or a coefficient. 

19 Q. And, now, you've done many regression 

20 analyses and evaluated regression analyses 

21 during the course of your career; is that 

22 right? 

23 

24 

A. 

Q. 

That's correct. 

Can regressions be used for different 

25 purposes? 
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Yes. 

What are they? 

1 

2 

3 

A. 

Q. 

A. So there are broadly two purposes of a 

4 regression. And I think of them as -- the 

5 first one is what I would call a prediction 

6 regression. And in a prediction regression you 

7 are just interested in predicting an outcome 

8 variable, like house prices. So, for example, 

9 the Department of Census might be interested in 

10 house prices, but houses aren't sold every 

11 year. So if they wanted an estimate of a price 

12 of a house now for every house, they might run 

13 a regression for house prices for houses that 

14 

15 

were sold this year on a bunch of 

characteristics of houses and use that 

16 regression model to predict what prices would 

17 have been for houses that weren't sold. 

18 

19 

Q. 

A. 

Is there another purpose? 

There is another purpose called an 

20 effects regression where, again thinking about 

21 house prices, if someone was interested in 

22 building an addition to their house, they might 

23 be interested in the effect on the price of 

24 their house of, say, an additional bedroom. So 

25 the number of bedrooms would be then an 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1393 

1 important regressor in such a regression. 

2 Q. Do these different purposes affect the 

3 design of a regression? 

4 

5 

A. 

Q. 

Very much so. 

First, what would be the key elements 

6 of a design for a prediction model regression? 

7 A. In a prediction model, the sole focus 

8 is on how well you predict your outcome 

9 variable, your dependent variable. And so 

10 there is no particular care or concern about 

11 which variables are included as explanatory 

12 variables -- whether they have positive 

13 effects, negative effects, big effects, small 

14 effects. And so -- and often the methods that 

15 are used in prediction regressions are purely 

16 statistical to choose the variables. 

17 So it is possible that some of these 

18 statistical methods might say: Well, the 

19 number of bedrooms is actually not very 

20 important for explaining house prices. And in 

21 a prediction regression, you might drop that 

22 explanatory variable. 

23 

24 

Q. 

A. 

How about an effects model? 

In an effects model, we are often 

25 keenly interested in the effect of certain 
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1 explanatory variables and here the focus is 

2 very different. So if you were building your 

3 addition on the house, you definitely don't 

4 want to drop the number of bedrooms. That is 

5 the key effect you are interested in. And 

6 furthermore, in general, one has to be careful 

7 about the selection of variables to ensure that 

8 including some variable does not contaminate 

9 the interpretation of the key effects of 

10 interest. And so that is one key consideration 

11 in an effects regression that is different from 

12 a prediction regression. 

13 And the other one is one also tries to 

14 

15 

include control variables that can also explain 

house prices so as to ensure that there is no 

16 bias on the measurement of the key effects of 

17 interest, but also to get a more precise 

18 estimate of the key effects of interest. 

19 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Which of these two models is our case? 

Our case is an effects regression. 

Why is that? 

Because at issue in this proceeding is 

23 to understand what is the incremental value of 

24 different program categories. And so those are 

25 the key effects of interest in the regression. 
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Exhibit 2004. This is labeled Summary 

3 Statistics, and let's look at just the top 

4 collection of those here. 

1395 

5 Dr. Crawford, could you explain what 

6 is in these particular rows? 

7 A. Sure. The first row is the royalty, 

8 which is labeled there as the dependent 

9 variable in my analysis. And then the next 

10 group of rows are what I would consider to be 

11 the key explanatory variables, especially the 

12 next six rows are measures of the numbers of 

13 minutes of programming of the six Claimant 

14 

15 

categories at issue in the proceeding. 

Q. Let's look at the next chunk of rows. 

16 This begins with number of channels. And what 

17 are these -- they're all labeled regressors. 

18 What are these rows? 

19 A. So these are examples of explanatory 

20 variables. The minutes of programming were 

21 also explanatory variables. They were the key 

22 explanatory variables. These are now control 

23 variables. So other variables that can 

24 influence the royalty paid by a cable system 

25 that I, as an econometrician, want to account 
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1 for so as to get a better estimate of the 

effects of the key explanatory variables. 2 

3 Q. The third row there says, "Indicator 

4 for whether the subscriber group's system is 

5 paying the minimum fee." Do you see that? 

6 

7 

A. 

Q. 

I do. 

That was your original regression that 

8 you filed in December of 2016; is that right? 

9 

10 

A. 

Q. 

11 design? 

12 A. 

That's right. 

Why is that in this formula or in this 

Well, in specifying my regression 

13 model, I wanted to allow for the fact that 

14 systems that paid a minimum fee may have lower 

15 total value for distant signals. And so I 

16 include as a regressor an explanatory variable 

17 in the regression an indicator to tell me these 

18 are the systems that paid the minimum fee. 

19 Q. Next is, "Indicator for whether the 

20 subscriber groups' system is within ,the Canada 

21 zone." What is that? 

22 A. Again, because systems that lie 

23 between the Canada zone face a slightly 

24 different environment for their selection of 

25 distant signals, they are able to carry 
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1 Canadian signals, I again wanted allow for an 

2 effect of that on their decision-making and on 

3 the royalty that they might pay for distant 

4 signals. 

5 Q. Let's look at the next bunch of rows, 

6 the bottom part of the chart of Figure 21. 

7 What are these? 

8 A. These, you'll notice for variable type 

9 in the second column it says "other." These 

10 are not regressors, these were not included in 

11 the regression. But I used them after the 

12 regression in order to calculate my recommended 

13 share of royalties. And these are the share of 

14 

15 

16 

the compensable minutes of each of the program 

categories. 

Q. And you used total minutes in each 

17 category, compensable and non-compensable, as 

18 your key variables in your regression? 

19 

20 

A. 

Q. 

That's correct. 

Now, in your Exhibit 2004 you also 

21 discuss something called fixed effects. What 

22 is the fixed effects approach? 

23 A. The fixed effects are particularly 

24 important control variables and they are, in 

25 essence, a dummy variable for every cable 
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So to give you an idea -- dummy 
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4 variable just means a variable that turns on, 

5 we call it an indicator variable, if a subgroup 

6 is part of one subsystem. So there are an 

7 additional 7,000 variables in my regression, 

8 beyond the ones listed in the table. These are 

9 very important to help control for any 

10 unobserved factors that might otherwise 

11 contaminate or bias my estimates of the key 

12 effects of interest. 

13 

14 

15 

16 

Q. So how does the use of the fixed 

effects approach affect the validity and 

precision of the regression? 

A. It makes it much more robust. If 

17 there is anything that is not in my regression, 

18 but that varies at the level of the cable 

19 system -- for example, maybe local 

20 entertainment options in some markets are 

21 better or worse -- these will be captured by 

22 the fixed effect. And therefore all the 

23 variability that identifies the effects of the 

24 minutes is driven by variability across the 

25 subgroups within each cable system. 
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1 

2 

Q. Okay. Now I'm going to give myself a 

gift of not trying to read Greek formulas and 

3 ask you: Are the details of your regression 

4 set forth in Appendix A to your -- to Exhibit 

5 2004? 

6 

7 

A. 

Q. 

They are. 

Thank you. Now, let's look at 

8 Figure 22, on page Dl._ We are now moving to 

9 discussing the results of your regression. And 

10 are they set forth in this Appendix B? 

11 

12 

A. 

Q. 

They are. 

And could we look at the first chunk 

13 of rows there. Now these are all distant 

14 

15 

minutes rows; is that correct? 

A. That's correct. These are the 

16 parameters or coefficients which measure the 

17 effect of the distant minutes of each of the 

18 Claimant categories on the dependent variable. 

19 Q. And we will discuss the third column 

20 in a moment. But all of these coefficients or 

21 parameters are statistically significant; is 

22 that correct? 

23 

24 

A. 

Q. 

That's correct. 

What is the parenthetical below the 

25 first number in each of those analyses? 
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A. So in each cell -- there are two 

numbers in each cell. The top number is the 

3 measure of the effect of that variable on 

4 royalty, the log of royalty. And then the 

5 second number is the measure of how much 

1400 

6 variability there is in that estimate. And the 

7 strong statistical significance suggests, with 

8 the indicated by three stars, suggests that 

9 the data are able to very clearly identify what 

10 is the effect of each of the minutes of 

11 programming. 

12 Q. Let's look at the rest of the rows on 

13 this Figure 22. And these similarly have 

14 

15 

coefficients for other variables, including 

control variables, that you included; is that 

16 correct? 

17 

18 

A. 

Q. 

That's correct. 

Are there any variables that are not 

19 shown on this table? 

20 A. There are two variables that we 

21 discussed earlier; the minimum fee variable and 

22 the Canada zone variable you might notice are 

23 not here. And the reason they are not here is 

24 because they vary only at the level of the 

25 system. And so these fixed effects that I 
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1 mentioned will absorb the effect of the minimum 

2 fee and the Canada zone. 

3 So the effect of the minimum fee and 

4 the Canada zone are still in the regression; 

5 they just don't show up as parameter estimates. 

6 They show up as 7,000-plus parameters that are 

7 not shown in the table. 

8 Q. You have 7,000 more of these rows with 

9 coefficients; is that right? 

10 A. That's right. But we decided not to 

11 present them. 

12 Q. Okay. Now, let's turn to Figure 16 on 

13 page 48, Exhibit 2004. Dr. Crawford, what does 

14 

15 

this figure show? 

A. What this figure does is it just does 

16 a mathematical transformation of those first 

17 six key parameters attached to the key 

18 explanatory variables, and it turns into 

19 something that is a little more interpretable, 

20 which is average marginal value of the distant 

21 minute in each of the Claimant categories. 

22 Q. So looking at the bottom line, 2010 to 

23 '13 for the first three columns, would you just 

24 explain what they are? 

25 A. What this says is -- and again in each 
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1 cell there is an estimate of the average value 

2 of a distant minute and the estimate of the 

3 average variability there is in that estimate. 

4 For Program Suppliers, I estimate that in this 

5 initial analysis an additional minute of 

6 Program Supplier programming is worth 

7 approximately 6.4 cents, whereas for Sports 

8 programming I have an estimate of 89.6 cents 

9 per minute of Sports programming. And for 

10 Commercial Television programming, 13.4 cents 

11 per minute. 

12 Q. We have had discussions in this 

13 proceeding of compensable programming. Do 

14 these average marginal values in Figure 16 

15 measure all the value of all the programming on 

16 the distant signals or just the compensable 

17 programming? 

18 

19 

A. 

Q. 

20 way? 

21 A. 

All the programming. 

Why did you design the study in that 

Because CSOs are choosing entire 

22 distant signals and, presumably, value --

23 aren't aware or care, even, about the mix 

24 between compensable and non-compensable 

25 programming. So I wanted to include all of the 
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programming. 1 

2 Q. Let's now look at Figure 17 on page 41 

3 of Exhibit 2004. How do you use the results we 

4 just looked at on Figure 16 in calculating the 

5 relative value for distant signal program 

6 categories presented here? 

7 A. So just taking Program Suppliers in 

8 the first column as an example. So I take that 

9 marginal value in each subscriber group and 

10 each cable system and each time period and 

11 multiply it by the minutes of program supplier 

12 compensable programming in that subscriber 

13 group. And then I do that across all the other 

14 subscriber groups and add it up. 

15 And then that gives you sort of the 

16 group total value of program supplier 

17 programming. I do that then for all the other 

18 Claimant categories and what is reported here 

19 is the sort of share of the group values in the 

20 overall total value. 

21 Q. So why do you use the compensable 

22 minutes totals to calculate these shares as 

23 opposed to all the minutes that are used in the 

24 regression? 

25 A. Because my understanding is that the 
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1 statute requires royalty payments only for 

compensable minutes. 2 

3 Q. Did you also perform a refined version 

4 of this regression? 

5 

6 

7 

A. 

Q. 

A. 

I did. 

Why did you do that? 

In the course of the analysis, I 

8 recognized that there was some programming 

9 carried on distant signals that duplicated 

10 existing programming carried by the cable 

11 system. And one of the principles of economics 

12 is that consumers that only want one good are 

13 not going to value a second duplicate signal. 

14 

15 

And, therefore, cable operators aren't going to 

value that duplicate signal either. And so it 

16 is then appropriate to remove that duplicate 

17 programming from both the regression and the 

18 share calculations. 

19 Q. So what exactly was excluded in the 

20 non-duplication regression from the regression? 

21 A. So, basically, I excluded duplicate 

22 network programming. So it was network 

23 programming that was had the same nongeneric 

24 title that was aired at exactly the same time 

25 on the same network. And so examples of 
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1 networks would be the big three networks, but 

2 also Fox, PBS, CW, smaller networks like 

3 Univision or Ion. 

4 Q. So those were identical programs at 

5 exact same time on two stations? 

6 A. 

7 system. 

8 

9 

Q. 

A. 

10 signal. 

11 Q. 

On two stations carried by the cable 

One of which was --

At least one of which was a distant 

Let's turn to Figure 20 on page 45 of 

12 Exhibit 2004. Are the share calculations of 

13 your nonduplicated minutes analysis shown in 

14 

15 

16 

this chart? 

A. 

Q. 

They are. 

And are these -- just considering the 

17 bottom line supplier shares, are these shares 

18 significantly different from the ones that we 

19 looked at in Figure 17? 

20 A. No, there is no -- both share 

21 estimates lie within the confidence intervals 

22 of each other. 

23 Q. So they are not statistically 

24 different. First, do you recommend these 

25 shares over the Figure 17 shares? 
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Q. 

A. 

1406 

I do. 

And why do you? 

Well, as you suggested in your 

4 question, there is no statistical difference to 

5 distinguish them. But my understanding of the 

6 purpose of this proceeding is to understand 

7 relative CSO value for different types of 

8 programming. So by including minutes in the 

9 initial analysis that has zero value to cable 

10 operators, that in some sense muddies the 

11 water. So by taking those minutes out of both 

12 the regression and the share calculations, I'm 

13 able to get an estimate more tied to the 

14 

15 

economic reality of the decisions cable 

operators are making about how they value 

16 different categories of programming on distant 

17 signals. 

18 Q. And just to be clear, did you omit the 

19 duplicated network programming, even though it 

20 was compensable, from the share calculations in 

21 this chart? 

22 A. Yes, I eliminated it both from the 

23 regression and from the share calculation. 

24 Q. Right. Now, did you perform tests to 

25 determine the robustness of your regression 
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1 analysis? 

I did. 2 

3 

A. 

Q. And that is in Appendix C to your --

4 to Exhibit 2004; is that correct? 

5 

6 

7 

A. 

Q. 

A. 

That's correct. 

What did you test? 

The test was to test whether the 

8 coefficients on the key explanatory variables 

9 were the same across time. 

10 Q. And was what was the result of the 

11 final test? 

12 A. The test could not reject, so 

13 basically the data said that the coefficients 

14 ori the key programming variables appear to be 

15 the same across time. 

16 Q. Why did you perform that particular 

17 test? 

18 A. So, I performed that test because in 

19 previous proceedings there has been an issue 

20 about the stability of regression analyses or 

21 regression coefficients across the time. And 

22 so I wanted to naturally assess whether my 

23 analysis in this proceeding had coefficients 

24 that were stable across time. 

25 Q. So bottom line to this part of your 
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1 testimony, Dr. Crawford, do you have an 

2 opinion, based on your experience and expertise 

3 and the analyses that you have done, regarding 

4 the relative marketplace value in 2010 to '13 

5 of the six categories of programs presented in 

6 this proceeding? 

7 

8 

9 

A. 

Q. 

A. 

I do. 

And what is that opinion? 

The figures you see in front of you in 

10 Figure 20 from my non-duplicate analysis would 

11 be my recommendation for a basis for the 

12 division of royalties. 

13 

14 

Q. All right. Now let's turn to your 

rebuttal testimony. Dr. Crawford, did CTV also 

15 ask you to provide testimony in the rebuttal 

16 case of this proceeding? 

17 

18 

19 

A. 

Q. 

A. 

They did. 

What did CTV ask you to do? 

They asked me to do two things. 

20 First, they asked me to evaluate the 

21 proposition put forward by a number of Program 

22 Supplier experts that relative viewing is an 

23 appropriate measure of relative marketplace 

24 value. And furthermore, they asked me to 

25 evaluate the Direct Testimony of Dr. Erdem who 
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1 provided opinions about the usefulness of 

2 regression approaches, both in general and in 

3 the specific regression of Dr. Israel. 

4 Q. And did you provide a written rebuttal 

5 statement reporting your analysis? 

6 

7 

A. 

Q. 

Yes. 

I placed before you as part of that 

8 binder a copy of what's been entered into 

9 evidence as Exhibit 2005. Is this your written 

10 rebuttal statement? 

11 

12 

A. 

Q. 

13 2005? 

14 

15 

16 

A. 

Q. 

A. 

It is. 

Do you have any corrections to Exhibit 

I have one correction. 

Let's look at page 24, paragraph 79. 

So if you look at the third line in 

17 this paragraph, at the end there is a quote 

18 there that says, "number of distant broadcast 

19 signals." That was a typo. What it should 

20 have said is "number of distant subscribers." 

21 So you should scratch out "broadcast signals" 

22 and put in "subscribers." 

23 Q. All right. Now, with regard to the 

24 first question you were asked to address on 

25 rebuttal, you understand Dr. Gray's Direct 
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1 Testimony as arguing that a viewing related 

2 approach is the proper way to measure growth in 

3 marketplace value in distant programming? 

4 

5 

A. 

Q. 

Yes, that's correct. 

First, are you generally familiar with 

6 how the market participants in the broadcast 

7 marketplace use and rely on viewing data? 

8 

9 

A. 

Q. 

I am. 

So isn't viewing equally important in 

10 the cable distant signal marketplace? 

11 A. No, in the local marketplace, of 

12 course, local stations earn revenue from sales 

13 of advertising and viewing is critically 

14 important for advertising sales. But in the 

15 distant market, cable operators are interested 

16 in selecting programming to attract and retain 

17 subscribers. 

18 Q. Dr. Gray also appears to argue that 

19 CSO demand is derived from subscriber demand. 

20 Given that premise, wouldn't it be appropriate 

21 to measure subscriber viewing levels to 

22 determine that? 

23 A. No, because the economics are just 

24 different. Consumer viewing isn't the same 

25 thing as consumer value. And even if it were, 
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1 consumer value is not the same thing as cable 

2 operator value. 

3 So it is a little bit like if you go 

4 to the restaurant and you order the same amount 

5 of water and wine -- I used this example in my 

6 rebuttal testimony -- and you expect to pay the 

7 same amount for both, and you just wouldn't. 

8 Q. Because there are different values, 

9 notwithstanding the amount of consumption? 

10 A. As I say in my testimony, volume isn't 

11 value any more than viewing. 

12 Q. I usually buy the water-priced wine. 

13 (Laughter.) 

14 BY MR. STEWART: 

15 Q. If you followed Dr. Gray's assumptions 

16 that the amount of viewing by subscribers 

17 directly measures value, what kind of results 

18 would you reach? 

19 A. You would tend to undervalue 

20 high-value programming. And you can see that 

21 in Dr. Gray's estimates, especially for ~ports 

22 programming. I showed earlier that I estimate 

23 that Sports programming had the highest value 

24 per minute. And he gets much lower shares in 

25 the low single digits proposed royalty shares 
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1 using a viewing measure. 

2 Q. Do you have market-based evidence that 

3 consumer viewing is not directly linked to CSO 

4 value? 

5 

6 

A. 

Q. 

I do. 

Let's look at Figure 1 from your 

7 rebuttal statement on page 11 of Exhibit 2005. 

8 What does this figure show? 

9 A. This figure is actually adapted from a 

10 figure I produced in academic research that I 

11 started before this proceeding began, but I 

12 adapted it to the years 

13 

14 

15 

16 

17 

Q. 

A. 

longer. 

Q. 

A. 

That is a long time ago. 

Yeah. Academic time scales are even 

I take that. 

The data in that paper were from 2000 

18 to 2010, so I just updated it using 2010 to 

19 2013 data, but otherwise it is the same figure. 

20 And what it shows here on the Y axis, on the 

21 vertical axis, is the average affiliate fee 

22 paid by cable systems. So this is the average 

23 amount averaging across cable systems, that 

24 cable systems pay to particular channel owners. 

25 And there are two types of dots in the 
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1 

2 

figure. The red triangles are the average fees 

they pay for individual Sports networks. So 

3 the highest dot up around $5, in the middle of 

4 the figure, is for ESPN, just as an example. 

5 And the blue circles are the average fees they 

6 pay for non-Sports cable networks. 

7 And the point here is that even for 

8 the same average level of viewing. So if you 

9 just go along any vertical line where there are 

10 both red diamonds and blue dots, you see that 

11 cable operators are willing to pay much more 

12 for access to Sports networks than they are for 

13 access to non-Sports networks. 

14 And furthermore, you can get 

15 non-Sports networks that have very high levels 

16 of average viewing, at the lower right, that 

17 receive lower fees than Sports networks that 

18 have much lower levels of average viewing. And 

19 this is marketplace evidence that different 

20 types of programming have different value to 

21 operators. 

22 Q. And in this case, particularly Sports 

23 programming? 

24 

25 

A. 

Q. 

Exactly. 

Has your research identified similar 
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1 patterns for non-Sports programming? 

2 A. Yes. If you look at the average fee 

3 paid per amount of viewing, and you rank all 

4 the networks of course, most of the top 

5 networks are Sports networks, as this figure 

6 suggests -- but there are also what I would 

7 call niche networks programming. And so the 

8 top five non-Sports networks in terms of 

9 average affiliate fee per viewing are the 

10 network Al Jazeera; the network at that time 

11 NuvoTV which provided Spanish language 

12 programming; MTV Classic; and then the two 

13 business networks -- business news networks, 

14 

15 

CNBC and Fox Business News. 

Q. You used the term "niche channel." 

16 What in your view is a niche channel? 

17 

18 

A. 

channel 

A niche channel is, in my view, a 

or niche programming in general is 

19 programming that appeals to a narrow segment of 

20 the population for which there may be fairly 

21 high value in that population. 

22 Q. You've been talking about channels, 

23 each of which you have identified as a Sports 

24 channel or a non-Sports channel, and the like. 

25 Do you see the same pattern in your regression 
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1 results. 

I do. 2 

3 

A. 

Q. Let's look at Figure 19 on page 44 of 

4 Exhibit 2004. Now, this is a figure that is 

5 similar to one we looked at before, but this is 

6 the average marginal value that was produced 

7 from your nonduplicate analysis; is that 

8 correct? 

9 

10 

A. 

Q. 

That's correct. 

Where do you see this pattern that you 

11 talked about? 

12 A. So if you look at across the bottom 

13 row, the three Claimant categories that I 

14 

15 

estimate have the highest value for per minute 

are the Sports category at 96.3 cents, the 

16 Commercial Television Claimant category at 15.9 

17 cents, and the Canadian category at 11.7 cents. 

18 And I think all three of these can be 

19 characterized as niche programming. And the 

20 reason for that is even though Canadian 

21 programming might be general interest 

22 programming in Canada, in the United States I 

23 think you could argue it would be niche 

24 programming, appealing to a narrow set of 

25 interests. 
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1 

2 

And similarly Sports and Commercial 

Television, which is largely news programming, 

3 even though, for example, Arkansas sports and 

4 Arkansas news might be general news programming 

5 in Arkansas, if you look at an adjacent DMA in 

6 Missouri, that would be niche programming. And 

7 because we are looking at programming on 

8 distant signals, it is that programming outside 

9 of the local market that we are talking about. 

10 Q. So you looked in your research at the 

11 relationship between the amount of viewing and 

12 relative value as expressed in the marketplace. 

13 Do you have an opinion based on those analyses 

14 and on your expertise and experience as to 

15 whether a viewing -- a study of the amount of 

16 viewing done to various types of programs on 

17 distant signals is an appropriate -- provides 

18 any useful information for the determination of 

19 relative marketplace value? 

20 A. No, I don't believe it can provide any 

21 useful information. 

22 Q. Now, let's turn to the other part of 

23 your rebuttal testimony, which is to address 

24 criticisms stated by other parties of the use 

25 of regression analyses in this proceeding. 
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1 Okay? First -- and we are going to include 

2 some responses to rebulttal testimony by other 

3 parties making similar criticisms. Okay? 

4 So first, Dr. Erdem argued that 

5 regression analyses cannot be a measure of 

6 relative value, and Dr. Gray as well agreed 

7 with this for a variety of reasons. First, 

8 they argued that regressions can't be used 

9 because of the fact that there is a statutory 

10 royalty formula or that the marketplace uses 

11 regulated prices. Do you agree with this 

12 criticism? 

13 

14 

15 

A. 

Q. 

A. 

I don't. 

Why not? 

I don't agree with it for the same 

16 reasons I mentioned earlier. Basically, 

17 because I think in the hypothetical market it's 

18 the relative CSO value that would determine 

19 relative marketplace value. And by exploiting 

20 decisions about which signals to carry, and the 

21 minutes of programming on those signals, and 

22 the royalties that are paid, my regression is 

23 able to recover relative CSO value. 

24 Q. Dr. Erdem also argues that regressions 

25 can't measure relative value -- and other 
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1 witnesses have made this point as well --

2 because they are, quote-unquote, volume-based 

3 studies or, quote-unquote, time-based studies. 

4 Do you agree with that? 

5 

6 

7 

A. 

Q. 

A. 

I don't. 

Why not? 

So even though the key explanatory 

8 variables in the regression are minutes of 

9 programming, the key outputs of the regression 

10 are the coefficients which translate -- which 

11 measure the incremental value of those minutes 

12 of programming on royalties. 

13 And so it translates a volume measure 

14 

15 

16 

into a value measure. So regression is not a 

volume approach; it's a value approach. 

Q. Let's look at Figures 12 and 20 from 

17 your Direct Testimony, which are the volume and 

18 value summaries. Let's bring it up. Give us a 

19 moment. 

20 Does this support your answer to that 

21 criticism. 

22 

23 

24 

A. 

Q. 

A. 

It does. 

How so? 

Figure 12 is the figure which -- we 

25 showed both of these figures before -- the 
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1 

2 

bottom row and the highlighted row in yellow 

shows the care of compensable minutes. And for 

3 convenience, let's just focus on the Sports 

4 category Claimant. You can see in the data 

5 that I use in my analysis, there is only 

6 Sports programming only accounts for 5.9 

7 percent of the volume of compensable minutes. 

8 But you can see in my suggested shares of 

9 royalty shares, they have the highest proposed 

10 royalty share of over 35 percent of the royalty 

11 pool. 

12 Q. Next, Dr. Gray argued that a 

13 regression can't properly measure royalty 

14 marketplace value because it includes systems 

15 that pay the minimum royalty fee. Do you agree 

16 with that? 

17 

18 

A. 

Q. 

19 fee? 

20 A. 

I don't. 

First, what is the minimum royalty 

The minimum royalty fee is that some 

21 large systems must pay a minimum fee, 

22 regardless of how many distant stations they 

23 carry, and this minimum fee is a little over 

24 1 percent of their gross receipts. 

25 Q. And that is a system basis? 
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A. 

Q. 

That's on a system basis. 

Do you think that the fact that the 

3 royalty fee structure includes a minimum fee 

4 makes your analytical approach invalid? 

5 

6 

7 

A. 

Q. 

A. 

Not at all. 

Why not? 

Because systems are selecting the 

1420 

8 distant signals to carry as a subscriber group 

9 level, those are active decisions about which 

10 systems to carry and which subscriber groups. 

11 And so they calculate royalties at that 

12 subscriber group level. It may be that the sum 

13 of those royalties is less that the minimum 

14 

15 

fee. So it is possible that some systems have 

a lower overall value for distant signal 

16 carriage than others, and that's why I account 

17 for that in my regression. 

18 But still, we can exploit the 

19 selection of which distant signals they chose 

20 to carry as informative of how they -- what 

21 relative value they put on their different 

22 programming categories. 

23 Q. And how did your regression design 

24 address the minimum fee? 

25 A. So as I mentioned earlier, I included 
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a dummy variable in the regression, which was 

ultimately absorbed by the fixed effects. But 

3 it allows systems that pay the minimum fee to 

4 have a lower average value. 

5 Q. Have you reviewed the example that 

6 Dr. Gray provided in his rebuttal testimony of 

7 a minimum fee cable system in Bethel, New York? 

8 

9 

A. 

Q. 

I have. 

Does that example support his 

10 criticism? 

11 

12 

13 

14 

A. 

Q. 

A. 

I don't think it does. 

Why not? 

Because this system has 21 subscriber 

groups, some of which have no distant signals 

15 and some of which have as many as 17. And so 

16 there is a large variety of different 

17 subscriber groups and it reveals that the cable 

18 system in Bethel, New York, is making an active 

19 choice about what distant signals to carry in 

20 which subscriber groups, which I can exploit in 

21 the my regression analysis. 

22 Q. Let's look at Table 3 from Dr. Gray's 

23 rebuttal testimony, Exhibit 1637. Have you 

24 reviewed this portion of Dr. Gray's testimony 

25 in which he argues -- in which he says that he 
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1 replicates your regression analysis excluding 

2 

3 

4 

the minimum fee systems? 

A. 

Q. 

I have. 

Is his testimony correct in this 

5 regard? 

6 

7 

8 

A. 

Q. 

A. 

It is not. 

Why not? 

So first he claims to replicate my 

9 study, but he doesn't. A key element of my 

10 regression analysis is the subscriber group 

11 variation. But in his regression, he 

12 aggregates that subscriber group level 

13 information up to the level of the systems, 

14 

15 

which means right away that he cannot do fixed 

effects anymore, so he doesn't do fixed 

16 effects, and he then adds additional variables. 

17 So it is not at all a replication of my study. 

18 Q. Did you check what the results would 

19 be if he had actually replicated your study 

20 omitting the minimum fee system? 

21 

22 

23 

24 

A. 

Q. 

A. 

I did. 

What were the results? 

Based on his criticism 

MR. MacLEAN: Your Honor, this is a 

25 new analysis. There has been no written 
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1 testimony submitted in answer to Mr. Stewart's 

2 

3 

questioning. 

MR. STEWART: Your Honor, according to 

4 the stipulation that was entered by the Judges, 

5 our witnesses are permitted to address 

6 responses to rebuttal, unlike the supplement 

7 that the Settling Devotional Claimants put 

8 in --

9 JUDGE BARNETT: Well, we don't need to 

10 go into who shot John. Just give me the 

11 response to his objection. 

12 MR. STEWART: Our response is that 

13 this is not a new analysis. We are not 

14 

15 

presenting any numbers here. We are not going 

to present this as a basis for the allocation. 

16 We are simply responding to correct this error, 

17 this gross error that Dr. Gray has put in his 

18 rebuttal testimony. 

19 JUDGE BARNETT: Overruled. The 

20 witness can respond to a critique by another 

21 expert. I think that is an agreed procedure 

22 here. Not in writing, we don't need any 

23 surrebuttals, but that is why they are here to 

24 testify. 

25 BY MR. STEWART: 
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Q. So did you test what would have 

happened if Dr. Gray had actually replicated 

3 your study omitting minimum fee systems? 

4 

5 

6 

A. 

Q. 

A. 

I did. 

What were the results? 

So not -- I dropped the minimum fee 

1424 

7 systems from the regression analysis and reran 

8 the regression. And not only were the implied 

9 royalty shares within the confidence intervals, 

10 they were very, very close. The largest 

11 percentage point difference across all the 

12 categories was 1 percent, and well within the 

13 confidence intervals of my final analysis. 

14 

15 

Q. Dr. Gray's rebuttal testimony 

criticizes the omission of the non-compensable 

16 programming on WGNA from a different regression 

17 design. Did your regression omit 

18 non-compensable programming on WGNA? 

19 

20 

A. 

Q. 

Not in the regression analysis, no. 

Have you also reviewed -- and we can 

21 put this down. Have you also reviewed Canadian 

22 Claimants Group witness Dr. Lisa George's 

23 rebuttal testimony criticizing your regression 

24 design? 

25 A. I have. 
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Q. .What alternative analysis did she 

propose? 

1 

2 

3 A. So she proposed that the key effects 

4 of interest, these effects of the programming 

5 minutes, might differ within the Canada zone 

6 versus outside the Canada zone. 

7 Q. And your own regression didn't 

8 separately analyze in-zone and out-of-zone 

9 values? 

10 

11 

A. 

Q. 

That's correct. 

Does her analysis then undermine the 

12 validity of your approach? 

13 

14 

15 

A. 

Q. 

A. 

It doesn't. 

Why not? 

Based on her analysis, I tested 

16 whether the data could reject, for each minute 

17 category, whether the effect of each type of 

18 programming was the same inside or outside the 

19 zone, and the data cannot tell them apart. So 

20 there is no statistical basis -- no statistical 

21 support for the view that they should be 

22 different. 

23 Q. Have you also reviewed the rebuttal 

24 testimony of Program Suppliers witness 

25 Ms. Hamilton arguing that your refined 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1426 

1 regression improperly ascribed zero value to 

2 

3 

4 

duplicate programming? 

A. 

Q. 

I have. 

And does her rebuttal testimony affect 

5 your opinion about the validity of your 

6 nonduplicated minutes regression study? 

7 

8 

9 

A. 

Q. 

A. 

It does not. 

Why not? 

She made two criticisms. First, she 

10 criticized that some viewers might wish to view 

11 the same programming at different times. But 

12 that is not germane here. I only dropped from 

13 my regression analysis network programming that 

14 

15 

was shown at exactly the same time. 

And the second criticism was to claim 

16 that CSOs value all programming, and that is 

17 just contrary to economic principles that, with 

18 perfectly substitutable goods, they only value 

19 

20 

21 

22 

23 

24 

25 

one and, 

to value 

signal. 

Q. 

A. 

Q. 

kind of 

therefore, there is no reason for them 

a second version of an identical 

At the same time? 

At the same time. 

Now, let's finally turn to the 

criticism that Dr. Erdem raised 
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1 Direct Testimony and then in his rebuttal, 

2 which I will characterize as adding variables 

3 to the regression design in order to seek to 

4 demonstrate that they are volatile or unstable. 

5 Do you have that in mind? 

6 

7 

A. 

Q. 

I do. 

Can you characterize the effect of the 

8 approach that Dr. Erdem appeared to take in 

9 making this criticism? 

10 A. Dr. Erdem appeared to take the 

11 approach of a prediction progression, as I 

12 described earlier, rather than the approach of 

13 an effects regression. 

14 

15 

16 

17 

Q. Is that approach that he used 

appropriate here? 

A. No, because the key question at issue 

is what is the effect what is the CSO value 

18 of different types of programming minutes. And 

19 so one wants to be sure to take an effects 

20 approach to that question. 

21 Q. Turning now to the specific 

22 manipulations that Dr. Erdem performed -- and 

23 we will look at his Direct Testimony in which 

24 he touches on manipulations of Dr. Israel's 

25 regression. What exactly was his new variable 
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1 measuring the number of distant subscribers? 

2 A. Dr. Erdem introduced this new 

3 variable, number of distant subscribers. And 

4 regardless of its name, its practice -- as I 

5 have shown in my rebuttal testimony -- it is 

6 the product of two variables. It is the 

7 product of the number of subscribers at the 

8 system level, which will not be the focus of my 

9 discussion, and the number of different 

10 signals, the weighted number of distant signals 

11 carried on that system. And it is that second 

12 variable that is the problematic addition. 

13 

14 

Q. 

A. 

Why is it problematic? 

So it's problematic because the number 

15 of distant signals is proportional to the 

16 number of total minutes. Every distant signal 

17 has a little over 500,000 minutes of 

18 programming. And so by including that variable 

19 he was, in essence, including into Dr. Israel's 

20 regression a measure of total number of 

21 minutes. But Dr. Israel already had the 

22 minutes of the different Claimant categories in 

23 his regression. And if you added up all of the 

24 minutes in Dr. Israel's regression, you would 

25 also get the total number of minutes. 
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1 

2 

So in essence, what Dr. Erdem did was 

to double-count minutes. There was a total 

3 from the original programming variables and 

4 then he added another variable, which also 

5 measured the total. And unfortunately, this 

6 has -- when you include two variables in a 

7 regression that measure the same concept, the 

8 regression necessarily has to apportion the 

9 effect. 

10 So there is some value of total 

11 minutes, and some of it will go to Dr. Erdem's 

12 new variable and some of it will go to Dr. 

13 Israel's original variables. But since those 

14 

15 

are the key variables of interest, this biases 

their ability to correctly reveal relative CSO 

16 value. 

17 Q. Okay. And now in Dr. Erdem's own 

18 written rebuttal testimony, does he write 

19 similar criticisms of your regression? 

20 A. He raises two criticisms, one of which 

21 is similar. 

22 Q. First, he argued that you have used 

23 and I hate to say this -- log subscribers as an 

24 explanatory variable, rather than linear 

25 subscribers. Do you agree that that should be 
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1 a criticism of your study? 

No, I disagree. 

Why not? Why do you disagree? 

2 

3 

4 

A. 

Q. 

A. So if one were to use log subscribers 

5 instead of linear subscribers in my regression 

6 analysis, it would essentially approximate the 

7 royalty formula. And while that would give a 

8 high R-squared, which is a measure of how well 

9 the regression predicts the dependent variable, 

10 that is not the purpose of the regression. We 

11 don't want to just predict royalties; we want 

12 to understand what is the effect of different 

13 minutes of programming on royalty. 

14 So by including log subscribers, he 

15 doesn't let the minutes variables do their job 

16 of revealing the relative value of the 

17 different programming categories. 

18 Q. Does this, in effect, approximate the 

19 royalty formula itself? 

20 

21 

A. 

Q. 

It does. 

What effect does that have on the 

22 analysis? 

23 A. If you approximate the royalty 

24 formula, you can predict very well royalties, 

25 but you can't necessarily reveal relative CSO 
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1 value. 

2 Q. Second, he adds a series of covariants 

3 to your regression in succession and they all 

4 produce different results. Are the variables 

5 that he adds in his multiple manipulations of 

6 your regression appropriate? 

7 

8 

9 

A. 

Q. 

A. 

No. 

Why not? 

Well, as a preliminary matter, all of 

10 his subsequent regressions started with this 

11 log subscriber variable. So for the reasons I 

12 said, that would be inappropriate. 

13 

14 

15 

But even putting that aside, all the 

subsequent regressions included 

did for Dr. Israel's regression 

again, as it 

the number 

16 of distant subscribers. Again, he adds an 

17 another measure of the total minutes to a 

18 regression like mine -- not like mine, mine 

19 that has measured of total minutes, so again it 

20 is effectively double-counting. 

21 MR. STEWART: Thank you. I have no 

22 further questions. Thank you. 

23 

24 

25 first? 

THE WITNESS: Thank you. 

JUDGE BARNETT: Who is questioning 
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1 

2 

MR. MacLEAN: I'm happy to go first. 

I thought maybe JSC would go first, because I 

3 think they have friendly cross. But if not 

4 MR. LAANE: I may not have any, 

5 depending on what I hear. 

6 JUDGE BARNETT: How much time do you 

7 anticipate, Mr. MacLean? 

8 MR. MacLEAN: It may be -- it is hard 

9 to estimate, but it could be two hours. 

10 JUDGE BARNETT: Okay. It is a little 

11 early, but let's take our morning recess. We 

12 got off to a little rocky start this morning. 

13 We all need a chance to regroup. So we will 

14 take a recess of 15 minutes. 

15 (A recess was taken at 10:25 a.m., 

16 after which the trial resumed at 10: 46 a. m.) 

17 JUDGE BARNETT: Mr. MacLean. 

18 CROSS-EXAMINATION 

19 BY MR. MacLEAN: 

20 

21 

22 

Q. 

A. 

Q. 

Good morning, Dr. Crawford. 

Good morning. 

I'm Matthew MacLEAN, I represent the 

23 Settling Devotional Claimants. 

24 

25 

A. 

I Q, 

I know. 

You may have heard me earlier suggest 
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1 that JSC might have had some friendly 

2 cross-examination. I certainly did not mean to 

3 imply that this is going to be unfriendly 

4 cross-examination. We are friendly here. 

5 (Laughter.) 

6 BY MR. MacLEAN: 

7 Q. Speaking of friends, I understand that, 

8 you used to work with Dr. Erdem at one point; 

9 isn't that right? 

10 

11 

A. 

Q. 

I don't know that I did. 

No? Okay. I heard you taught him 

12 everything he knows. No? 

13 

14 

A. 

Q. 

I.don't believe so. 

So in front of you, I've put a 

15 cross-examination binder which will have -- has 

16 most of the main exhibits that I'll be 

17 referring to during this cross-examination. 

18 And so those of you following along at home, if 

19 you want to have these at your fingertips, we 

20 will try to put them on the screen. 

21 But I will be referring principally to 

22 Exhibits 2004, 2005, 5002, 5007, and possibly a 

23 little bit to 1003 and 1087. 

24 Okay. I want to start with your 

25 regression specification, which is at 
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1 

2 

3 

Exhibit 20004, Appendix Al, and if anyone in 

here is math-phobic, now is the time to leave. 

JUDGE BARNETT: Thank you, so much. 

4 BY MR. MacLEAN: 

5 Q. I actually want to start by making 

6 this a little less daunting to what it might 

7 appear to those of us who don't spend our days 

8 looking at mathematical statements like this. 

9 So this is your regression specification; 

10 correct? 

11 

12 

A. 

Q. 

That's correct. 

So we start out -- and some of this 

13 Mr. Stewart went through with you, but I want 

14 to break it down to make sure that everyone can 

15 understand exactly what this is doing here. 

16 Your dependent variable is the log of royalties 

17 paid; correct? 

18 

19 

A. 

Q. 

That is correct. 

And then the GST down here, this 

20 simply means the log of royalties paid of a 

21 particular -- as to a particular GS group? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Subgroup. 

Subscriber group; right? 

That's correct. 

Sis system; correct? 
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A. 

Q. 

3 correct? 
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That's correct. 

And Tis the accounting period; 

That's correct. 4 

5 

A. 

Q. So Tis X plus time and you mean that 

6 in terms of an accounting period? 

7 

8 

A. 

Q. 

That's correct. 

There are two accounting periods in 

9 each year? 

10 

11 

A. 

Q. 

That's correct. 

So your regression specification 

12 basically expects that the log of the royalties 

13 that are paid to the Licensing Division on 

14 

15 

behalf of that subscriber group of that system 

in that time period is going to be the 

16 dependent variable of what we are trying to 

17 estimate with your regression; is that right? 

18 

19 

A. 

Q. 

That's right. 

So over on the right-hand side of the 

20 equal sign, I am just going to try to interpret 

21 this and you tell me if I get it wrong. 

22 

23 

A. 

Q. 

Okay. 

What this says -- and it is divided 

24 into several groups, I'm going to focus on this 

25 first term here. 
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A. 

Q. 

Okay. 

This says the sum of, for each 

3 Claimant category -- that is each Claimant 

4 category within a set of Claimant categories 

1436 

5 the number of minutes that's retransmitted of 

6 that category within that subscriber group, 

7 within that system, in that time period, 

8 multiplied by the coefficient for that 

9 particular Claimant group; is that correct? 

10 

11 

12 

13 

14 

A. 

Q. 

Greek 

A. 

Q. 

That is 

And the 

is the 

That is 

And so 

correct. 

beta here pardon my 

coefficient? 

correct, and it is beta. 

each claimant category in this 

15 part of the specification has its own beta, its 

16 own coefficient? 

17 

18 

A. 

Q. 

That's correct. 

Now, you could have written out -- I'm 

19 not saying you should have, but if you had 

20 wanted to, you could have written this all out. 

21 So instead of saying the sum of this, that, so 

22 forth, it could have just said Program 

23 Suppliers minutes times its beta, plus JSC 

24 minutes times its beta, on through the six 

25 program categories; correct? 
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That's correct. 1 

2 

A. 

Q. It would be the same thing, it would 

3 just be longer on the page? 

4 

5 

A. 

Q. 

That's correct. 

Okay. So those are your sort of your 

6 coefficients of interest. That's what you're 

7 trying to find out through this regression 

8 specification; correct? 

9 A. I call those my key explanatory 

10 variables. 

11 Q. Key explanatory variables. Okay. 

12 This next term here, plus Z prime GST gamma 

13 really exercising my Greek here -- Z prime GST 

14 

15 

gamma, this is basically your vector. That 

prime means notes that this is a vector; 

16 correct? 

17 

18 

A. 

Q. 

That is correct. 

Which means it is an array of 

19 variables with their own associated 

20 coefficients? 

21 

22 

A. 

Q. 

That is correct. 

So this is a vector of your control 

23 variables; correct? 

24 

25 

A. 

Q. 

That is correct. 

So within that vector -- and we will 
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get to that in a second -- but within that 

vector there, are similar to this first 
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3 summation; it's simply the sum of all of your 

4 control variables each with its own -- and here 

5 you use gamma instead of beta? 

6 A. Each with its own coefficient. That's 

7 correct. 

8 Q. Just like the betas, the gammas are 

9 coefficients? 

10 

11 

A. 

Q. 

Correct. 

You could have just said beta, if you 

12 wanted to. 

13 

14 

A. 

Q. 

That's correct. 

But to distinguish those explanatory 

15 variables of interest from those that are 

16 controls, you used gamma just to keep it 

17 separate on the page? 

18 

19 

A. 

Q. 

That's correct. 

Okay. Then you've got plus tau, 

20 system time period; correct? 

21 

22 

A. 

Q. 

That's correct. 

That's your fixed effect for a 

23 particular system time period? 

24 

25 

A. 

Q. 

That's correct. 

Every system time period has its own 
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2 

3 

A. 

Q. 

That's correct. 

Here this tau is basically another 

4 coefficient? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

It's 7,000 coefficients. 

One for every system? 

One for every system. 

So if you wanted to write this all 

9 out, you could have done it. But you would 

10 have to write out 7,000 variables 

Exactly. 

1439 

11 

12 

A. 

Q. which is why you used mathematical 

13 notation? 

14 A. That's true. And this is the standard 

15 mathematical notation for a fixed effect. 

16 Q. But every single system time period 

17 has its own number, it's basically a 

18 coefficient associated with it that adds or 

19 subtracts for that system or time period; 

20 correct? 

21 A. I mean, the data tell me what the 

22 value is, but that is correct. 

23 Q. 

24 Stata? 

25 A. 

So you put it into -- did you use 

Yes. 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

3 

4 

Q. Did you personally do Stata or did 

Dr. Crawford and his team? 

A. 

Q. 

Dr. Bennett and his team. 

I'm sorry; you're Dr. Crawford. 

5 Dr. Bennett and his team did it, but you 

6 basically said: Hey, here is my 

7 specifications. You guys run it? 

That's correct. 
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8 

9 

A. 

Q. Okay. So they don't literally enter 

10 the specification, put it into computer code in 

11 Stata; right? 

12 

13 

14 

A. 

Q. 

That's right. 

And then the computer, Stata, will 

come up with all of the coefficients, including 

15 a fixed effect for every system time period; is 

16 that right? 

17 

18 

A. 

Q. 

That's right. 

And then the expectation is that the 

19 log -- well, all those coefficients will be 

20 related basically to the log of royalties paid? 

2.1 A. That's correct. The log of royalties 

22 is the dependent variable. 

23 Q. This last term, the epsilon, is the 

24 error term? 

25 A. That's correct. 
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1 

2 

Q. So once you do this prediction -- not 

prediction, sorry, explanation. Okay? Each 

3 you know, you will have -- you will have 

4 observations that are either above or below 

5 your regression line and you just want it to 

6 associate with its own epsilon error; correct? 

7 A. The right-hand side variables will not 

8 generally perfectly predict royalties. So the 

9 epsilon captures the deviation from what the 

10 model can predict and the true royalties. 

11 Q. And the software, what the regression 

12 is trying to do is to find the values of all 

13 those coefficients that will minimize the sum 

14 

15 

16 

of squared errors? 

A. That's correct. 

Q. Let's take a look at your vector. Let 

17 me back it up a little bit. So this is the 

18 next page where you define your Z prime vector. 

19 These are your control variables; correct? 

20 

21 

A. 

Q. 

That's correct. 

You've already said that this is 

22 actually a typo, this tau at the beginning is a 

23 typo? 

24 

25 

A. 

Q. 

That's right. 

And I'm not going to bust your chops 
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1 

2 

over it. But you don't know how long I spent 

staring at that second tau. All right. 

3 I want to dwell here for a second, 

4 though, not because you made an error, okay? 

5 But this actually would be an alternative way 

6 of expressing the fixed effects; right? Here 

7 you are expressing the fixed effects as a 

8 vector in and of itself with the vector sign? 

9 A. It would not work, because tau itself 

10 is estimated. And so this error would have an 

11 estimated value next to another estimated value 

12 and you could not estimate both. 

13 

14 

Q. That's if tau -- that's if tau had 

been, as you used it in your main 

15 specification, if tau had been a coefficient. 

16 

17 

A. 

Q. 

Oh, I see. 

But if alternatively you conceived of 

18 tau as an indicator variable, either a one or a 

19 zero; right? And each with its own associated 

20 gamma; correct? 

21 A. In that case, the gamma would have to 

22 have an estimate T, as well. 

23 Q. Well, I mean if you take a look at 

24 your notation of your Z vector, you don't give 

25 a GST to your gamma? 
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A. No, but there is a difference there, 

because -- oh, I see what you are saying. I 

3 see what you are saying. 

4 Q. This just shows that within the vector 

5 every variable its an own gamma; correct? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

That's correct. 

This is actually an array of gammas. 

A vector of gammas. 

This isn't to say that, like, you're 

10 estimating -- if you had used this notation 

11 instead, this wouldn't mean that you are 

12 estimating an array of taus and then within the 

13 vector, and then multiplying by -- scaling by a 

14 

15 

single gamma; right? 

A. That's what I wanted to make sure you 

16 weren't assuming. I wanted to make sure that 

17 even in this representation, that gamma would 

18 have to have the 7,000 elements. 

19 Q. Exactly. You wouldn't scale the 

20 vector with a 

21 

22 

A. 

Q. 

With a gamma. 

Because it's like the old joke. What 

23 do you get when you cross a mountain goat with 

24 a mosquito; right? 

25 A. I don't know this joke. 
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4 

Q. Nothing. Everybody knows that you 

can't combine a scale with a vector. 

(Laughter.) 

MR. MacLEAN: I've been waiting my 
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5 whole life for an opportunity to use that joke. 

6 JUDGE BARNETT: And you are now on 

7 record. 

8 (Laughter.) 

9 BY MR. MacLEAN: 

10 Q. Let's get back on track here. Okay. 

11 But I just wanted to use this opportunity to 

12 show, this could be an alternative way of 

13 noting it, if every tau were its own indicator 

14 variable and had its own gamma associated with 

15 it. 

16 A. Yeah, I agree with that, but of 

17 course, one would only have this one or the 

18 other one in the previous equation. One would 

19 not have both. 

20 Q. Absolutely. Understood. But what 

21 this essentially means -- and I think you said 

22 there are 7,000-something taus -- every single 

23 system accounting period -- I'm sorry, 

24 subscriber group -- no system -- every single 

25 system accounting period has its own tau? 
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A. That's correct. Every system and 

every accounting period has its own tau. 

Q. Which in essence means every system 

4 and every accounting period has its own 

5 indicator variable? 

6 

7 

A. 

Q. 

That's correct. 

So one effect -- and we are still 

8 looking at your control -- I'll call it your 

9 control vector here; okay? One effect of 

1445 

10 having an indicator variable for every system 

11 accounting period is that indicator variables 

12 that operate at the system level are going to 

13 be kicked out by Stata; correct? 

14 

15 

A. 

Q. 

That is correct. 

So for example, because Stata can't 

16 calculate a coefficient for indicators that 

17 operate at the system level, if every system 

18 accounting period has its own indicator? 

19 A. That is correct. In my testimony, I 

20 mentioned the Canadian zone and the minimum fee 

21 as an example of this. 

22 Q. Right. So for example, here in your 

23 vector you've got it's paying a minimum fee, 

24 like you said, Stata kicked that out. Stata is 

25 not using that indicator at all, is it? 
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A. The effect of that indicator -- so, 

Stata will not estimate the parameter there. 
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3 But the effect of paying the minimum fee will 

4 be included into the tau that it cites for each 

5 system from each time period. 

6 Q. I understand. That is why Stata 

7 basically will not estimate a coefficient for 

8 this particular indicator paying a minimum fee? 

9 

10 

A. 

Q. 

That's true. 

Likewise, Stata will not estimate a 

11 coefficient for the Canada zone that you just 

12 said; right? 

13 

14 

A. 

Q. 

Exactly. 

So that indicator variable also, as 

15 far as Stata is concerned, it just ignores it; 

16 right? 

17 

18 

A. 

Q. 

That's correct. 

Similarly, your -- down here you've 

19 got another sum, but again this is just a sum 

20 of variables, each with its own associated 

21 gamma; correct? 

22 

23 

A. 

Q. 

That's correct. 

So each of those variables, since 

24 those all work at the system level, also gets 

25 thrown out; correct? 
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1 

2 

A. That's correct. The effects of each 

of those variables is measured by the fixed 

3 effect in that system. 

4 Q. And so therefore you get no 

5 coefficient for any of those 

6 indicator variables? 

7 A. No separate coefficient. That's 

8 correct. 

9 Q. So when you wrote this specification 

10 in the first place, you knew that these 

11 indicators that worked on the system level were 

12 going to be, in your words, absorbed by the 

13 fixed effects; right? 

14 

15 

A. 

Q. 

That's correct. 

So why would you write these 

16 indicators when you know the inclusion of fixed 

17 effects is going to cause them to be kicked 

18 out? 

19 A. Because I think there are two purposes 

20 of a regression model. One is to articulate 

21 what one thinks are the important economic 

22 factors that should enter the model. And 

23 that's the purpose by which -- that purpose is 

24 fulfilled by including these variables, even if 

25 ultimately, by virtue of including the fixed 
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effects, the effects of these specific 

variables are then incapsulated within the 

3 fixed effect. 

4 So essentially, it makes clear that 

5 even though separate variables -- separate 
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6 parameters aren't estimated attached to each of 

7 these variables, their effects are still being 

8 accommodated in the regression model. 

9 Q. But when you wrote this -- this 

10 specification, then, when you wrote the 

11 specification then, you must not have known 

12 that you were going to include mixed effects? 

13 

14 

15 

A. No, I did, because the fixed effects 

are in the previous paragraph. 

Q. So you just wrote these indicator 

16 variables into your specification, even though 

17 you knew they weren't going to serve a purpose 

18 at the end of the day? 

19 A. I disagree. They do serve a purpose. 

20 They serve the purpose of communicating that 

21 these variables are important in the market. 

22 But when the regression is ultimately run, 

23 those effects are then captured by other 

24 elements in the regression. 

25 Q. They don't do anything in the 
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2 

3 

regression statement, do they? Other than to 

show that you were thinking about them? 

A. They showed that I thought they were 

4 important factors to incorporate into the 

5 econometric model. 

6 Q. Did you try a regression specification 

7 that included these indicator variables before 

8 you decided to include fixed effects? 

9 A. To be honest, I don't recall. Because 

10 by virtue of having the subscriber group data, 

11 we -- I settled quickly on the idea of 

12 estimating with fixed effects. 

Q. But you don't recall if you ever tried 13 

14 this specification before adding your vector 

15 for fixed effects? 

16 A. No, because if one has data rich 

17 enough to estimate a fixed effect model, one 

18 generally prefers it, because it has such nice 

19 properties -- nice econometric properties. 

20 Q. So you didn't just write this 

21 specification down, run with this these 

22 indicator variables, but without fixed effects, 

23 and then decided later: We'll put in fixed 

24 effects? 

25 A. No. 
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1 

2 

Q. Did you run a specification where you 

used fixed effects, but not at the system 

3 accounting period level? 

4 

5 

6 

A. That I'm sure we did not do. 

JUDGE FEDER: Why not? 

THE WITNESS: In general, when one 

7 uses fixed effects, one tries to go the most 

8 geographical -- the most disaggregated as 

9 possible. And so there is always a trade-off 

10 with fixed effects, in that they have this 

11 property that they can prevent bias in the key 

12 effects of interest, but if you have too many 

13 of them, then they can make those effects of 

14 

15 

interest quite imprecise. 

So when one has a fixed effects 

16 specification, you always try to include as 

17 many possible first and see is it too 

18 imprecise. In this case I was getting very 

19 precise parameter estimates, so there was no 

20 reason to go to a more geographically 

21 aggregated version of the fixed effect, which 

22 would have then lesser properties. It would be 

23 more susceptible to potential bias. 

24 BY MR. MacLEAN: 

25 Q. Well, the most, I suppose 
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1 geographically disaggregated fixed effects you 

2 could have used would be fixed effects at the 

3 subscriber group system time period level; 

4 correct? 

5 

6 

7 

A. 

Q. 

A. 

So, the --

Well, first of all, is that correct? 

No, that's not correct, because if one 

8 has a fixed effect for each subscriber group 

9 system and time period, that's exactly how many 

10 observations one has in the data and, 

11 therefore, you would have a dummy variable for 

12 every observation in the data and I would not 

13 be able to measure the relative effect of any 

14 

15 

of the programming minutes. 

Q. All of your coefficients would be 

16 statistically insignificant, basically? 

17 A. I mean, you would basically just 

18 replicate the data. I have 26,000 data points; 

19 I would have 26,000 parameters, and that is not 

20 an informative exercise. 

21 Q. Okay. Let's take a look if we could 

22 put up on the screen Exhibit 2004, at page 22. 

23 -- I'm sorry. Can we go back to the ELMO for 

24 just a second. I have one more question for 

25 you about your main specification. Where is 
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your constant? 

A. Oh, the constant is often implicit. 
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3 So there is a constant term in the regression 

4 and I should have included it in the list of 

5 the control variables. 

6 Q. So even with your correction of your 

7 extra tau, this is actually not a correct -- a 

8 fully correct statement of your regression 

9 specification statement? 

10 A. I should have put in a constant term 

11 in the Z prime gamma. Thank you for that 

12 correction. 

Q. Stata basically put it in for you, and 13 

14 said: I'm sure he meant it. Include a 

15 constant; right? 

16 A. The default in Stata is to include a 

17 constant. 

18 Q. Okay. Let's now go to Exhibit 2004 at 

19 page 22. 

20 If you could zoom in a little bit on 

21 paragraph 71 there. You've got between 800 and 

22 1,100 cable systems per accounting period in 

23 this data; right? 

24 A. Upon reflection, I was thinking more 

25 about my last answer. So by virtue of. 
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1 including the fixed effects for every system 

2 and every accounting period, the linear 

3 combination of all of those fixed effects is 

4 equal to the constant. So even if I had 

5 written the constant, it too would have dropped 

6 out of the specification. 

7 Q. I think the average of all of those 

8 coefficients would be equal to the constant; 

9 correct? 

10 A. It may be, but whether it is an 

11 average -- but there is some linear 

12 relationship between the sum total of the 7,000 

13 coefficients and the constant term. 

14 

15 

16 

17 

Q. But without a constant, your standard 

errors would have been incorrect; right? 

A. But essentially, by virtue of having 

let me answer your question. Can you repeat 

18 your question? 

19 Q. Well, let's say for example -- I'm 

20 assuming you know how to code in Stata? 

21 

22 

A. 

Q. 

I do. 

Let's say you went into Stata and you 

23 decided, you know what, I don't want a constant 

24 here, you would have to use the no constant 

25 parameter; correct? 
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A. 

Q. 

The no constant command; correct. 

Stata would have been able to 

3 calculate coefficients without a constant, 

4 because you have fixed effects, the 

5 coefficients would be presumably the same as 

6 with a constant; correct? 

7 A. So when you tell Stata, oi any 
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8 command, to add fixed effects, typically they 

9 will include the constant and then drop one of 

10 the fixed effects, or they will include all the 

11 fixed effects and drop the constant. It's an 

12 equivalent model. 

13 

14 

Q. Uh-huh. All right. I won't argue 

with you, but I think Stata calculates the 

15 average of the fixed effects. 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

As the constant. 

Yes. 

Yes. 

And without that average, without 

20 doing that, without coming to a constant, the 

21 coefficients won't change, but your standard 

22 error will be off; correct? 

23 A. But there -- if one doesn't include a 

24 constant when one should include a constant, 

25 there are many bad things that can happen, so 
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1 in general, the coefficient estimates could be 

2 biased. 

3 But in answer to your previous point, 

4 even if Stata reports the average of the fixed 

5 effect as the constant, that's it's --

6 that's the essence of the idea of including all 

7 the fixed effects is the same -- is capturing 

8 the effect of a constant. So one could either 

9 include all the fixed effects, Stata will 

10 report the average of the constant, or one 

11 could drop one of the fixed effects, and then 

12 the constant would measure the effect of the 

13 excluded subscriber group time period and all 

14 the other fixed effects would measure the 

15 effects relative to that. 

16 

17 

Q. 

A. 

Okay. I'm with you. 

I'm sure everyone is. 

18 (Laughter.) 

19 BY MR. MacLEAN: 

20 Q. You've got 800 to 1,100 cable systems 

21 per accounting period; right? 

22 

23 

A. 

Q. 

That's correct. 

There are, of course, eight accounting 

24 periods in 2010 to 2013 time period? 

25 A. That's correct. 
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Q. Okay. So if you're relying on -- I 

think you said 7,369, basically, indicator 

3 variables; right? 

4 A. That's correct. For the fixed 

5 effects. 

6 Q. The fixed effects. Plus your -- of 
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7 course, there are other variables that you have 

8 in your control vector I'll call it. 

9 A. Well, in the control vector and in, of 

10 course, the key parameters of interest. 

11 Q. Right. Let's go to Exhibit 2004, page 

12 21, Figure 10. And let's blow up that first 

13 line. Go ahead and blow up the whole thing. 

14 

15 

That's fine. 

All right. First line of this figure, 

16 subscriber groups per system, one. Okay? 

17 Every one of these systems in that line has 

18 only one subscriber group; correct? 

19 

20 

A. 

Q. 

That's correct. 

And you have a fixed effect, you have 

21 basically an indicator variable, for every 

22 subscriber group in every time period; correct? 

23 

24 

A. 

Q. 

That's correct. 

So for roughly half, going over of the 

25 four years, roughly half of the systems out 
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1 there, every observation has its own indicator 

2 

3 

variable; correct? 

A. Roughly half of the systems, but not 

4 roughly half of the data. Because the data are 

5 at the subscriber group level. 

6 Q. But for half the systems, the 

7 observations from those systems will -- each 

8 observation will have its own indicator 

9 variable? 

10 A. That's correct. But I believe it 

11 varies by year, but it is about 8 to 11 percent 

12 of the total observations in the data. 

13 

14 

Q. It wouldn't be hard to calculate, 

because there are other systems that have more 

15 than one subscriber group; right? 

16 A. Yes, many systems have, as you can see 

17 in the figure, many systems have more than one 

18 subscriber group. 

19 Q. A little less than half the systems 

20 have more than one subscriber group; right? 

21 A. Depending by year. In 2013, a little 

22 more than half of the systems have more than 

23 one subscriber group . 

24 

25 

Q. 

A. 

. 4 percent more than half. Okay. 

A little. 
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Q. A little. So taking those systems 1 

2 that have only one subscriber group each, each 

3 of which has its own indicator variable in 

4 every accounting period, what that effectively 

5 means is it will get its own coefficient that 

6 goes with the fixed effect and will have no 

7 influence on any of the other coefficients that 

8 you estimated; is that correct? 

9 

10 

A. 

Q. 

That's correct. 

So, again, for the half -- for the 

11 observations of half the systems out there, 

12 they have no effect whatsoever on your 

13 coefficients; is that right? 

14 

15 

A. For the observations -- so -- for the 

observations it is correct that for the 

16 observations of half the systems, but it's 

17 approximately 8 percent of the overall 

18 observations. 

19 

20 

21 

Q. 

A. 

Q. 

22 quibble. 

23 

24 

A. 

Q. 

Okay. 

8 to 10. Something like that. 

I came up with 15, but again I won't 

Okay. 

For the other half, roughly half of 

25 the systems that have more than one subscriber 
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group each, you still have each of those 

systems with its own indicator variable in 

3 every accounting period; is that right? 

4 A. I'm sorry; could you repeat the 

5 question? 

6 Q. For the other half of the systems, 

7 those systems with more than one subscriber 

8 group, each of those systems has its own 
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9 indicator variable in each accounting period; 

10 right? 

11 

12 

A. 

Q. 

That's correct. 

Which effectively means your 

13 regression isn't looking at, isn't influenced 

14 by variation over system, but own variation 

15 within a system; correct? 

16 

17 

A. 

Q. 

That's correct. 

Another way to say it, and if you try 

18 to visualize it -- because, again, a lot of us 

19 in this room aren't accustomed to thinking 

20 about this on a day-to-day basis -- but in 

21 essence, each system is allowed to have its own 

22 constant is a way to look at it? 

23 A. Yes, that's correct. Each system in 

24 each accounting period. 

25 Q. Let's take a look at Figure 9 on the 
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1 page prior to this, page 20, I believe. And so 

2 let's look at this figure at the very bottom 

3 right-hand corner of this table, it's your 

4 average; right? Average number of subscriber 

5 groups per system over the four years; right? 

6 

7 

A. 

Q. 

That's right. 

A little more than 3.5 average systems 

8 per subscriber group -- subscriber groups per 

9 system? 

10 

11 

A. 

Q. 

That's correct. 

Thank you. Can you explain to the 

12 Judges the concept of overfitting? 

13 

14 

15 

A. Sure. So overfitting is an issue 

often in a prediction context, where suppose 

you had a dataset with 100 observations and you 

16 include a model with 100 parameters. No matter 

17 what were the variables on the model, they 

18 could be nonsensical variables, you would 

19 perfectly predict your data. 

20 So there is always a tension between 

21 which variables to include, ensuring one 

22 doesn't want to include too many variables so 

23 as to avoid overfitting. But this concept is 

24 largely used in prediction regression context, 

25 in my opinion. 
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3 

Q. Well, have you ever heard of the 

One-in-Ten Rule? One-in-Ten? 

A. Not -- if you could describe it, 

4 perhaps I have. 

5 Q. A rule of thumb -- not saying it is 
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6 precise a rule of thumb that you should have 

7 at least ten observations per -- at least ten 

8 observation per coefficient. 

9 A. So sometimes -- I have not heard that 

10 specific rule, but I understand the idea behind 

11 it. And generally the idea behind that is if 

12 you don't have ten observations per 

13 coefficient, one tends to get imprecise 

14 

15 

parameter estimates. 

Q. Well, the observation in an overfitted 

16 model with parameter estimates could be very 

17 precise; right? 

18 A. As a general rule in an overfitted 

19 model, the parameter estimates would not be 

20 very precise. 

21 Q. Well, maybe I'm not saying this right. 

22 An overfitted model will be able to estimate 

23 the parameters. And you might not be able to 

24 project it to other data, but will be able to 

25 estimate the parameters with great precision. 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1462 

1 For example, to use your example, if every 

2 observation has its own indicator variable, 

3 every single one of those indicator variables 

4 would be very precisely estimated. 

5 A. You are actually mistaken on this one. 

6 So any time we estimate a regression we will 

7 get a coefficient estimate, and associated with 

8 it is the standard error, which is the estimate 

9 from the data of how much variability -- or how 

10 much confidence, in some sense, the regression 

11 has in that estimate. 

12 In an overfitted model, the standard 

13 errors will tend to be very, very large. So if 

14 

15 

you have 100 data points and 90 observations, 

there is not much that is 90 parameters out 

16 of 100 data points. So it will come up with 

17 estimates, but it will have no confidence 

18 whatsoever -- the standard errors -- it will 

19 not be able to estimate those coefficients with 

20 any precision whatsoever. 

21 Q. And now you're talking about your 

22 coefficients of interest, so to speak? 

23 A. No, in any regression. If you overfit 

24 the data, the primary consequence will tend to 

25 be large standard errors on the coefficient. 
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Q. You have here in this in your 1 

2 model, you've got about 3.5, a little more than 

3 3.5 observations per variable; is that right? 

That's correct. 4 

5 

A. 

Q. If there were a One-in-Ten Test Rule, 

6 that would fail the One-in-Ten Test; would you 

7 agree with that? 

8 A. I mean, I don't subscribe to the 

9 One-in-Ten Rule, so -- but if that is the rule, 

10 it would assume that that would fail that test. 

11 Q. Did you conduct any other tests -- and 

12 I'll acknowledge that it's a rule of thumb, but 

13 did you conduct any other test for overfitting? 

14 A. As I say, I didn't specifically look 

15 for overfitting, because I think that's an 

16 approach that's appropriate in prediction 

17 projections and not effects regression, which 

18 was the focus of the study. 

19 Q. Let's talk about this distinction. 

20 Whether you characterize a regression as a 

21 prediction regression or an effects regression, 

22 ultimately what you are measuring is the 

23 correlation between variables; right? 

24 

25 

A. Any regression measures the 

correlation between variables, but the 
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1 effects regression, we care very much on the 

2 interpretation of the parameters attached to 

3 certain variables. So you want to be very 

4 careful that you don't include variables that 

5 distort the interpretation that you are 

6 interested in recovering from the data. 

7 Q. Well, we have all heard the expression 

8 correlation doesn't equal causation; right? 

9 

10 

A. 

Q. 

That's true. 

In an effects regression, you are 

11 trying to figure -- you are trying to estimate 

12 a causal effect? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

No. 

No? 

No. 

So let's talk about then what you are 

17 trying to do with this regression. As I 

18 understand it, you're trying to estimate the 

19 effect -- and the causal effect; right -- of 

20 adding more minutes of some category of 

21 programming or another? 

22 A. No, we are not particularly interested 

23 in the causal effect. We are interested in the 

24 incremental effect on the royalty of an 

25 additional minute of programming of certain 
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type. 

Q. So the mere fact that -- let's say 

3 that it's a fact, let's assume one of your 

4 conclusions is accurate, let's say it's a 

1465 

5 fact -- that Commercial Television programming 

6 has a higher correlation with the log of fees 

7 paid than, say, Devotional programming? 

8 

9 

A. 

Q. 

Okay. 

Let's assume. That's one of the 

10 conclusions of your model; right? 

11 A. That's consistent with the results I 

12 report. 

Q. So are you saying -- and so let's say 13 

14 that's true. Let's say there's a correlation 

15 between the number of minutes of Commercial 

16 Television programming, a positive correlation 

17 with the number of minutes of Commercial 

18 Television programming with the amount of fees 

19 paid. Okay? 

20 What is it that that correlation tells 

21 you about -- putting it in your own words, what 

22 does that correlation tell you? 

23 A. That correlation tells me that the 

24 royalties paid by CSOs are higher by -- are 

25 estimated to be higher by a particular amount 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1466 

1 when there's additional minutes of Commercial 

2 Television programming of that amount. So in 

3 essence, the coefficient measures the 

4 incremental contribution or the contributing 

5 value to the royalties of different minutes of 

6 programming. 

7 Q. Wait a minute. You said contribution 

8 of value. All the regression measured was 

9 correlation; right? 

10 A. But an interpretation of the 

11 regression is the expected value of the 

12 dependent variable. It's just as a -- as the 

13 expected value of the royalty associated with 

14 

15 

different program areas. And so this 

contributing value is then the measure of the 

16 increment to the depended variable to the 

17 expected value of the dependent variable, when 

18 you change one of the regression predictions. 

19 

20 

Q. 

A. 

Well, it's 

Change one of the regression 

21 regressors. 

22 Q. It's a measure of the marginal change 

23 in the dependent variable, on average; right? 

24 

25 

A. 

Q. 

That's correct. 

But whether that's actually a 
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1 contribution of value or not, that's a judgment 

2 call? 

3 A. I disagree. 

4 Q. Let's take a -- let's go to this 

5 basic. First of all, are you -- is it your 

6 opinion, are you asserting that your dependent 

7 variable, the log of royalties paid, is a 

8 measure of value? 

9 A. It is indicative of CSO value for 

10 distant signals. 

11 

12 

13 

14 

Q. 

A. 

Q. 

The log of royalties paid? 

That's correct. 

If it were not, if the log of 

royalties paid were not indicative of CSO 

15 values, then your regression would be finding a 

16 correlation with someone other than value; 

17 correct? 

18 A. I don't agree with the premise, but if 

19 it were the case that the log of royalties were 

20 not indicative of CSO values, then I would 

21 then -- then I guess --

22 Q. Then your regression would be showing 

23 something else? 

24 

25 

A. Then my regression would measure the 

it will always measure the contribution of 
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1 minutes of programming associated with 

royalties. 2 

3 Q. You're using "contribution" in a very 

4 specific way here. When you say contribution, 

5 you mean correlation; right? 

6 A. Formally -- with my apologies to the 

7 room -- I mean the derivative of the expected 

8 value with respect to the explanatory variable, 

9 the marginal effect. 

10 Q. And, again, when you say marginal 

11 effect, you don't mean that in the "cause and 

12 effect" sense; right? 

13 A. That's correct, but one doesn't need 

14 that. 

15 Q. It might be causal or it might not be 

16 causal? 

17 A. It might be. I mean, it might be 

18 causal; it might not be causal. But I don't 

19 think that is particularly needed. 

20 Q. How are the -- in your understanding, 

21 how are the royalty fees actually determined? 

22 A. I mean, there is a statutory formula, 

23 and that formula depends on the number and 

24 characteristics of the signals in terms of 

25 distant signal equivalence and the gross 
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1 receipts of the system, as well as additional 

2 fees for if it's a special station with the 

3 3.75 and the surcharges of 2.75 -- excuse me? 

4 And the other surcharge, whose name I forget at 

5 the moment. 

6 Q. Every Form 3 system has to pay a 

7 percentage of its receipts; is that right? 

8 A. That's correct. There is a minimum 

9 fee. 

10 Q. And that's what you mean by the 

11 minimum fee. The amount that every single 

12 Form 3 system -- your data only uses Form 3 

13 systems; correct? 

That's correct. 14 

15 

A. 

Q. So in your data, every single system 

16 must pay a percentage of its receipts as a 

17 minimum fee; correct? 

That's correct. 18 

19 

A. 

Q. And then those systems that retransmit 

20 more than one DSE, or that retransmit a 3.75 

21 a station in a 3.75 situation, they also pay a 

22 percentage of their -- of their receipts. 

23 just a higher percentage? 

24 A. That's correct. That's my 

25 understanding. 
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Q. Something like BO-some percent or 

almost 90 percent of systems out there pay 

3 between 1 and 3 percent of their receipts? 

1470 

4 A. I don't have that number, but if you 

5 showed me that number -- that's broadly 

6 consistent with my understanding, but I don't 

7 have direct evidence of that. 

8 Q. So it's always a function of receipts, 

9 and then there are other -- basically the type 

10 and number of systems will determine exactly 

11 what the percentage is. But it's always going 

12 to be some percentage of receipts; right? 

13 

14 

A. 

Q. 

That's my understanding. 

Okay. So if it were the case that 

15 those systems out there that, for whatever 

16 reason, are retransmitting more minutes of, 

17 say, Commercial Television programming than 

18 other systems average systems out there, then 

19 that would yield a positive correlation in your 

20 regression; is that right? 

21 A. I mean, if systems that were 

22 transmitting more than the average amount of 

23 Commercial Television programming and paid more 

24 than the average royalties, that would --

25 controlling for all the other variables in the 
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1 model, that would yield a positive partial 

correlation. 2 

3 Q. You pay partial correlation. If this 

4 were the case, that systems with higher 

5 receipts were retransmitting more minutes of 

6 Commercial Television programming, and 

7 controlling for all the variables, that would 

8 be the correlation that you're measuring; 

9 right? 

10 A. Well, I mean the correlation I'm 

11 measuring is between Commercial Television 

12 minutes and royalties. So you've articulated a 

13 view where receipts are higher and implicitly 

14 assumed that royalties are higher. But the key 

15 thing is that royalties have to be higher. 

16 Q. But royalties are in all cases some 

17 percentage of receipts? 

18 

19 

A. 

Q. 

That's true. 

Let's -- do you know how many Form 3 

20 systems were paying the minimum fee as a 

21 percentage? 

22 A. In my Appendix -- my Figure 21 we 

23 looked at today, I think it's 22 percent when 

24 averaged across subscriber groups. 

25 Q. Can we pull up Figure 21? Oh, okay. 
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1 I see it. Your summary statistics? 

Exactly. 2 

3 

A. 

Q. This is something saying a little bit 

4 different than what I asked, but if you look at 

5 the indicator of whether the subscriber groups 

6 system is paying the fee, that is about 

7 22 percent of subscriber groups are part of 

8 

9 

systems 

A. 

Q. 

paying 

A. 

that are paying 

That's exactly 

Do you know how 

the minimum fee? 

Not off the top 

the minimum fee? 

correct. 

many systems are 

of my head. 

10 

11 

12 

13 Q. Let me pull up an equivalent exhibit 

14 from Dr. Israel that should have that 

15 information. Let's look at Exhibit 1003 I'm 

16 sorry -- yes, Exhibit 1003, Appendix Bl2. 

17 So as it is coming up, just as a 

18 little bit of background, you used data at the 

19 subscriber group level. Dr. Israel used data 

20 at the system level; correct? 

21 

22 

A. 

Q. 

That's my understanding. 

And Dr. Israel, like you, included an 

23 indicator variable for paying the minimum fee? 

24 A. I mean, I didn't review Dr. Israel's 

25 testimony in close detail, but I would not be 
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2 Q. Okay. So good. Bottom line -- not 

3 the very bottom line, but the indicator for 

4 minimum payment and this is an indicator 

5 variable, so .44 would mean 44 percent? 

6 

7 

A. 

Q. 

Yeah, that's correct. 

So 44 percent of all Form 3 systems 

1473 

8 were paying the minimum fee, at least according 

9 to this? 

10 A. According to this. But a slight -- I 

11 think Dr. Israel has only three years of data, 

12 not four. But I doubt it is very different in 

13 2013. 

14 Q. Okay. But these systems, these 

15 systems that were paying the minimum fee, they 

16 had no choice as to how much to pay; right? 

17 A. Well, they -- I mean, they -- I 

18 disagree. 

19 Q. What choice did a system -- you mean 

20 just the choice not to retransmit more? 

21 A. Exactly. So they choose the distant 

22 signals to carry. And if the distant signals 

23 to carry -- that they chose to carry, if the 

24 royalties on them exceeded the minimum fee, 

25 then they would have paid more than the minimum 
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1 fee. But it is true that they had to at least 

2 

3 

pay the minimum fee. 

Q. But the choices that they made, 

4 though, were which signals to retransmit; 

5 right. 

6 A. That's correct. And which subscriber 

7 groups. 

8 Q. And which subscriber groups. And 

9 whether to retransmit more. I mean, if they 

10 chose to retransmit more signals, then they 

11 would have paid more than the minimum fee? 

12 

13 

14 

15 

16 

A. 

Q. 

That's true. 

So of those choices, did the choice --

does the choice which signal to retransmit have 

any influence on the amount of the fee? 

A. So it has an influence on the amount 

17 of fee at the subgroup level. But ultimately, 

18 the system may pay -- if that subgroup total is 

19 less than the minimum fee, then the system 

20 would ultimately pay the minimum fee. 

21 Q. So if a system is only retransmitting 

22 one signal, maybe in some subscriber groups 

23 maybe in all subscriber groups, that minimum 

24 fee is going to be the same? 

25 A. Yeah, if they pay one DSE, they pay 
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1 the minimum fee. Or even if it is a less than 

2 

3 

DSE, they will pay the minimum fee. 

Q. A system, either on the system level 

4 or subscriber group level, couldn't say, for 

5 example: That's too much, I'm going to choose 

6 a cheaper signal to retransmit? 

7 A. Well, they could choose a cheaper 

8 signal to retransmit, but that wouldn't 

9 necessarily change the royalty that they would 

10 have to pay. 

11 Q. They couldn't say: That's too much 

12 for me. Every system is going to choose, 

13 presumably, whatever signal is most valuable to 

14 

15 

that system? 

A. That's exactly right. I think they 

16 choose at the subscriber group level the set of 

17 signals that are most valuable to them and that 

18 reflects their understanding of the relative 

19 value to them of the programming on those 

20 signals. 

21 Q. And that regardless of which signal 

22 that they have chosen to retransmit; right? 

23 A. What is regardless? That they pay the 

24 minimum fee? 

25 Q. The amount of the fee that they pay as 
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1 the minimum fee? 

Yes, that's true. 2 

3 

A. 

Q. Now, in your hypothetical market, it 1 s 

4 the system that•s the buyer; correct? The 

5 buyer has the right to retransmit; right? 

6 

7 

A. 

Q. 

That's correct, yes. 

So the buyer in your hypothetical 

8 market has no choice but to buy. They must buy 

9 the right to retransmit at least one DSE; 

10 right? 

11 A. They don•t have to retransmit any 

12 DSEs. We saw an example in Bethel, New York, 

13 there are some subscriber groups where they 

14 

15 

don•t transmit any DSEs. 

Q. But they must pay for the right to 

16 retransmit one DSE? 

17 

18 

A. 

Q. 

That•s correct. 

The Copyright Owner in this 

19 hypothetical market, whether or not you 

20 envision a station as an intermediary, the 

21 Copyright Owner compulsory license has no 

22 choice but to sell? 

23 A. In the current market, that's my 

24 understanding. 

25 Q. This isn 1 t a situation where the buyer 
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1 an say: No, it's too expensive for me. No 

thanks. I'll do without. 

In the current market? 

Right. 

1477 

2 

3 

4 

5 

A. 

Q. 

A. Correct. Well, no, I mean -- I think 

6 we're dancing around two issues. I'm saying 

7 that the system can choose the portfolio of 

8 distant signals it carries across subscriber 

9 groups. But if the royalty is less than the 

10 minimum fee, then they system will pay the 

11 minimum fee. I agree with that. 

12 Q. And the Copyright Owner can't say no, 

13 that's not enough. I need more. I'm not going 

14 

15 

to sell to you at that price? 

A. In the current environment, that's my 

16 understanding. 

17 Q. In your Direct Testimony you gave a 

18 salad bar as an example, which I thought was a 

19 good one. Fixed price for the salad bar; 

20 right? 

21 A. It wasn't a salad bar. It was a 

22 fixed-price buffet. 

23 (Laughter.) 

24 BY MR. MacLEAN: 

25 Q. Oh, buffet. Fine. Absolutely. I 
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1 stand corrected. 

2 A. A salad bar would be completely 

3 needed, I think. 

4 Q. That's a perfect example. So a 

5 fixed-price buffet. Okay. Everybody --

6 everybody pays the same price. Goes in and you 

7 can load up your plate with whatever is in the 

8 bar, beef, chicken, pork, lettuce, tomatoes; 

9 right? 

10 

11 

A. 

Q. 

In the analogy; yes. 

And then in the end everybody is 

12 paying the same price and different people have 

13 different -- have loaded their plates with 

14 whatever they have chosen to put on their 

15 plates; right? 

16 

17 

A. 

Q. 

That's correct. 

The price didn't vary based on what 

18 they chose; right? 

19 A. That's correct. 

20 Q. So your regression would suggest, 

21 what? That people are going to pay more for 

22 putting more of more valuable food on? 

23 A. The analogy breaks down, because even 

24 in the restaurant context even if they pay a 

25 fixed price, if the restaurant chooses good 
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1 items on the buffet, they will get more 

2 customers. So they will attract more 

3 subscribers. They will attract more customers. 

4 And therefore, their revenues would go up. 

5 

6 

7 

Q. 

A. 

Q. 

The revenues would go up? 

Exactly. 

Based on the number of customers who 

8 are coming in through the door? 

9 

10 

A. 

Q. 

Exactly. 

Are you suggesting that variation 

11 among subscriber groups in terms of the number 

12 of customers of subscribers is caused by the 

13 distant signals they choose to carry? 

14 

15 

A. There is variation in gross receipts 

at or royalties at the subscriber level that 

16 is potentially correlated with -- which my 

17 regression reveals to be correlated with the 

18 different minutes of programming carried on 

19 that subscriber group, controlling for all the 

20 other variables in the regression. 

21 Q. And you regard those variations among 

22 subscriber groups to be caused by the number of 

23 subscribers that are joining that subscriber 

24 group, so to speak? 

25 A. Well, I mean, its royalties are 
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1 varying, and there are different factors that 

2 can cause royalties to vary; right? So the 

3 number of subscribers can cause it to vary. 

4 The average price at the subscriber group level 

5 could cause it to vary. And the set of DSEs 

6 that influence the royalty that is paid on the 

7 DSEs that are carried could cause it to vary. 

8 

9 

10 

Q. 

A. 

Q. 

So what is causing it to vary? 

The -- the -- I don't know. 

It's kind of important, isn't it? I 

11 mean, you are measuring a correlation with 

12 variation. Isn't it important to know why 

13 there is variation in the amount of fees paid 

14 

15 

for a subscriber group? 

A. But the key element from the point of 

16 view of CSO value is the royalty they pay. The 

17 combination of all the sources of variation is 

18 reflectiv~ of CSO value. 

19 So whether it is from subscribers, 

20 prices, or the royalties, it's reflective of 

21 the CSO's value for the distant signals that 

22 they are carrying. 

23 Q. 

24 example. 

25 A. 

Okay. Let's go back to the buffet 

Okay. 
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2 

Q. Let me have the ELMO, please. Do I 

have to give PT a royalty every time I say 

3 "ELMO"? I'll go with document camera. 

4 (Laughter.) 

5 BY MR. MacLEAN: 

1481 

6 Q. Let's say I've got a really great new 

7 restaurant idea. I'm going to have a buffet, 

8 but instead of charging everybody a fixed 

9 price, I'm going to charge everybody a 

10 percentage of their income. Let's say I have 

11 great lobbyists who have now made it a law that 

12 everybody has to eat at my restaurant. Okay? 

13 

14 

15 

A. Okay. 

Q. Everybody has to pay a fixed 

percentage of th.eir income to eat at my 

16 restaurant, but they can load up their plate 

17 with anything on my buffet. So we've got my 

18 costs; right? 

19 

20 

A. 

Q. 

I can't see this on my screen. 

Oh, all right. So I've got my cost. 

21 This is going to be a percentage of a person's 

22 income coming through my door. And ~hen, let's 

23 say, I'm going -- I want to measure the 

24 coefficient for beef. Okay? 

25 A. Okay. 
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1 

2 

Q. All right. What would you expect the 

relationship to be? Why don't we say we are 

3 going to do beef and lettuce. Okay? We will 

4 do two separate curves here. What would you 

5 expect the relationship to be between cost and 

6 the amount of beef that somebody puts on their 

7 plate? I'm using your example, so work with me 

8 here. 

9 A. Okay. I will try to work with you 

10 here. So You mean the cost to the restaurant 

11 owner for the beef? 

12 Q. No, no, I'm talking about the amount 

13 paid for the person who had to come into my 

14 

15 

16 

restaurant and pay a percentage of their 

income. 

A. The cost to the subscriber -- the cost 

17 to the customer? 

18 

19 

Q. 

A. 

Right, the customer, the buyer. 

Yeah, I mean the cost to the customer 

20 is, I believe, in this interesting 

21 hypothetical, a share of the income. So are we 

22 drawing the picture for a single individual? 

23 Q. No, we're going to -- no, we will have 

24 some data points here. Okay? I'm trying to 

25 figure out, would you expect -- what do you 
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1 think in your opinion as an economist, what do 

2 you expect to be more valuable, beef or 

3 lettuce? 

4 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

A. 

Q. 

To customers of the restaurant? 

Yeah. 

Probably beef -

Beef. 

would be my guess. 

So your expectation, assuming that the 

10 amount paid is collated with what people put on 

11 their plate, is that customers who are paying 

12 less we will give some error here, and this 

13 will be a beef regression line -- customers who 

14 

15 

are paying less are going to put less beef on 

their plate and customers who are paying more 

16 are going to put more beef on their plate? 

17 A. I think in this hypothetical, I think 

18 the cost to each customer is just a share of 

19 their income. It would not be related to the 

20 amount of beef or lettuce. 

21 Q. Well, it might be related. It could 

22 be related; right? What if we were in a 

23 community where the uptown people, you know, 

24 with the higher average income are more vegan; 

25 right? More likely to be vegan. 
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Now we will do the same thing. 1 

2 Remember, every customer is paying a percentage 

3 of their receipts. This is now a multimedia 

4 presentation. Let's say we've got our more 

5 uptown customers tend to be more vegan, they 

6 

7 

don't eat meat. I don't know if it's true. 

A. For the most I'm just following your 

8 hypothetical. 

9 

10 

11 

Q. 

A. 

Q. 

I understand. 

Trying to follow your hypothettcal. 

So in that circumstance, the higher 

12 income people are going to be -- are going to 

13 be ordering -- buying less lettuce at lower 

14 

15 

income levels, more lettuce at the higher 

income levels. And the opposite is going to be 

16 true with beef, because the non-vegan people 

17 are going to eat more beef; right? You might 

18 plausibly find a correlation between the amount 

19 of lettuce purchased versus the amount of beef 

20 purchased; right -- versus -- with the amount 

21 of income; correct? 

22 A. Let me make sure I understand what's 

23 in front of me. 

24 

25 

Q. 

A. 

Go ahead. 

Just for purposes of clarity, so I 
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1 gather you're saying that it's just the 

2 quantity consumed of the beef or the lettuce is 

3 correlated with the income. 

4 Q. Positively correlated in the case of 

5 lettuce; nygatively with beef; right? 

6 A. Okay. I could imagine that is 

7 possible in your restaurant analogy. 

8 Q. It is possible if you were to do a 

9 regression in this very unique environment that 

10 I imagined for you, where everybody, every 

11 buyer is required to pay a percentage of their 

12 receipts, that you might find a correlation 

13 between basically the volume purchased of 

14 

15 

various types of things that you might find in 

a buffet with the amount paid, which is a 

16 percentage of receipts; right? 

17 A. In this example, I suppose that's 

18 possible. 

19 Q. That would not necessarily tell you 

20 that lettuce has a positive value and beef in 

21 this example would have, in fact, a negative 

22 coefficient; correct? It would just tell you 

23 that the volume purchased is correlated with 

24 the receipts of the buyer? 

25 A. Well, I mean in this example, I mean, 
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1 from the -- you know, from the perspective of 

2 the restaurant, it's telling me that the 

3 low-income households are valuing beef and 

4 high-income households are valuing lettuce. If 

5 this is the market environment that the 

6 restaurant is facing, that is what it is 

7 facing. 

8 Q. Excellent. So right now let's do the 

9 same thing, but with cable systems. Okay? So 

10 now we actually have a market environment in 

11 which the buyer, the cable system, is required 

12 to pay for the right to come to our restaurant 

13 of stations and select those stations that they 

14 

15 

16 

want; right? 

A. Okay. 

Q. And the amount that they're required 

17 to pay, whether they want to or not, is a 

18 percentage of their receipts; correct? Right? 

19 A. Yes, but of course the percentage of 

20 the receipts is itself a function of the things 

21 that they buy. 

22 Q. Well, it may be in part a function of 

23 the number of things that they buy; right? 

24 

25 

A. 

Q. 

Yes. 

Right. And in very limited 
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1 circumstance, a function of the types of things 

2 that they buy only in the sense of a Public 

3 Television station is worth a quarter of a DSE. 

4 You could get more than one Public Television 

5 station for the same price, so to speak, you 

6 might say. 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

Right. 

Same with a network station; right? 

Right. 

But aside from those kind of special 

11 circumstances --

12 

13 

14 

15 

16 

A. 

Q. 

But those are important circumstances. 

Well, it's not important to Devotional 

or to CTV; right? Because we are not on Public 

Television stations. 

A. I mean, the general point is important 

17 to the.circumstances. The fact that a cable 

18 operator's royalty depends on the number and 

19 types of DSEs that it pays is important in 

20 terms of revealing the value that they place on 

21 the types of programming and 

22 JUDGE STRICKLER: And in the other 

23 example he gave with lettuce versus beef, the 

24 income is not determined by the value of the 

25 beef or the lettuce. 
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1 

2 

THE WITNESS: Exactly. So there is a 

distinction here. 

3 BY MR. MacLEAN: 

4 Q. So you're saying you really are 

5 saying that the variation in receipts -- in 

6 receipts is driven by the content of the 

7 distant signals? 

8 A. I mean, driven -- it means that -- it 

9 is an imprecise term, I think. I think the 

10 distant signals are part of a cable bundle 

11 whose gross receipts are put into the royalty 

12 formula. 

13 But if a cable system is effective at 

14 

15 

choosing the distant signals that is attractive 

to its subscribers, it will either attract or 

16 retain subscribers and that will influence 

17 receipts. 

18 Q. And is that what you think the 

19 variation between different subscriber groups 

20 in terms of what is paid for their 

21 retransmission, you think that is what is 

22 driving it? 

23 

24 

A. 

Q. 

Quite possibly. 

So let's graph this out. Okay? We've 

25 got the same thing, CTV, Devotional; all right? 
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1 If I find that my lower receipt systems are 

2 

3 

4 

5 

6 

7 

paying are getting less Devotional minutes 

- - I'm sorry, CTV minutes, and the higher 

receipt systems tend to be getting more CTV 

minutes, and if I were to find the opposite 

with respect to Devotional, if this is the 

relationship that a regression were to 

8 determine, then your conclusion is what? 

9 

10 

A. I mean, in this case, it appears that 

I mean, I'm losing the -- I don't know that 

11 it's necessarily productive for me to try to 

12 comment on your analogy, which I don't fully 

13 understand, versus 

14 

15 

Q. Just tell me if this is what your 

regression found, or what a regression found, 

16 what would your interpretation of this 

17 regression be? 

18 A. If as you show that -- it is 

19 important, by the way, in a regression that we 

20 are accounting for all the other variables. 

21 Q. Let's assume that we are. This is 

22 properly controlling for all of your other --

23 A. Look, I mean, a regression reveals 

24 correlations. So it would reveal that minutes 

25 of Devotional programming are negatively 
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1 associated -- in this figure, there is a 

2 negative line, so it would reveal a negative 

3 coefficient for Devotional. 

4 Q. It would reveal that those -- that 

5 those subscriber groups, those systems, those 

6 subscriber groups that are paying less in fees 

7 are choosing to retransmit signals with 

8 comparatively more Devotional content; right? 

9 

10 

A. 

Q. 

Yeah. 

Why wOuld a subscriber group with 

11 lower receipts choose out of the menu of 

12 stations out there, out of the menu of signals 

13 out there, why would they use those that have 

14 

15 

more Devotional minutes? 

A. The CSOs are the ones making the 

16 decisions. I rely on the variation in the data 

17 that reflects CSO decisions. So I can't speak 

18 to necessarily why -- I mean, what the data 

19 reveal is they tend to carry distant signals 

20 the relatively more Sports minutes that the 

21 signal has, the relatively more that those 

22 subscriber groups pay in royalties. And the 

23 relatively more Devotional minutes, still 

24 relatively more they pay in royalties, but it's 

25 just that the relationship is less. 
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1 

2 

3 

4 

Q. So you don't like my example. Okay? 

Let's use one of yours. Okay? 

A. 

Q. 

Okay. 

So this is from Figure 3, which is 

5 located on page 15 of your Direct Examination. 

6 Okay? 

7 

8 

A. 

Q. 

Okay. 

I'm putting on the document camera, 

9 because I want -- I might want to draw 

10 something. So I'm just going to read from your 

11 Direct where you describe this. But if you 

12 want to open it up, you are welcome to do so. 

13 

14 

15 

A. I think I will. 

Q. But I promise I will read it 

accurately. It's on page 14 of your Direct, if 

16 you want to see it. 

17 

18 

A. 

Q. 

I see it. 

So you say, "An example illustrates 

19 this idea. Suppose there are only two types of 

20 content a distant broadcast signal can carry, 

21 news and sitcoms. Further, suppose that there 

22 were three distant broadcast stations available 

23 to a cable system in this market with 100 total 

24 minutes of programming offering on each signal. 

25 Further, suppose that these stations elected to 
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1 show 20, 50, and 80 minutes of news content." 

2 And just so that everybody has this in 

3 their head, this is what it says here in this 

4 table. 

5 

6 

A. 

Q. 

Uh-huh. 

"And thus, 80, 50, and 20 minutes 

7 respectively of sitcom content. And that news 

8 minutes were valued by cable subscribers in a 

9 particular market at 20 cents a minutes, while 

10 · sitcom minutes were valued at 10 cents a 

11 minute. I call these Stations A, Band C." 

12 A. Uh-huh. 

13 Q. Now, under your assumption here, 

14 

15 

applying it to your table, Station A is not 

going to be retransmitted at all; correct? 

16 A. Well, I mean it depends what the fee 

17 would be. If the value to the station -- this 

18 example was meaning to illustrate the relative 

19 value of different stations. So Station C is 

20 the most valuable, so Station A would certainly 

21 not be the first station that would be carried. 

22 Q. Okay. Fair enough. Station C would 

23 be the first station. If you have to buy a 

24 station, you have no choice but to buy the 

25 right to retransmit a station, the rational 
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1 cable system is going to retransmit Station C? 

2 A. That's correct, in this example. 

3 Q. If the value of Station B exceeds the 

4 marginal the marginal, say, cost, the 

5 marginal amount of fees that it costs to 

6 retransmit a second station, then they might 

7 also retransmit Station B? 

8 

9 

A. 

Q. 

That's correct. 

But everybody will retransmit 

10 Station C? 

11 

12 

A. 

Q. 

That's correct. 

And only if Station A -- only if the 

13 marginal costs of retransmitting a third 

14 

15 

16 

station are less than the value of Station A 

will anybody retransmit Station A? 

A. Well, would the systems in this market 

17 retransmit Station A. 

18 Q. So you're regression takes no account 

19 of the content of the stations that are not 

20 retransmitted; correct? 

21 A. So my regression accounts for the 

22 stations that are transmitted; not those that 

23 are not transmitted; right. 

24 Q. Now -- can we put up on the -- I want 

25 to just find a line from your rebuttal 
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1 testimony -- 2005, Exhibit 2005, page 22, and 

2 I'm looking at paragraph 7. And I'm looking 

3 particularly, everybody can read the whole 

4 paragraph, but I'm particularly interested 

5 where it starts with, "What Dr. Erdem calls ... " 

6 You see that? 

7 

8 

A. 

Q. 

I see. 

"What Dr. Erdem calls Waldfogel-type 

9 regressions reveal relative CSO value. They do 

10 so because they account for the decisions of 

11 the CSOs themselves about whether or not to 

12 carry distant broadcast signals and pay the 

13 required royalty." Right? 

14 

15 

A. 

Q. 

I see that. 

But you're regression takes no account 

16 of those signals that they choose not to carry; 

17 right? 

18 A. So -- it's true my regression does not 

19 account for those signals they choose not to 

20 carry. 

21 Q. As far as you know, and as far as your 

22 data would tell you, it might be the signals 

23 with all the news minutes that are not being 

24 distantly retransmitted; right? 

25 A. My regression relates the royalties to 
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1 the minutes of carried signals. 

2 Q. But if it were the case that the 

3 signals not being retransmitted have more news 

4 minutes than even those signals that are 

5 retransmitted, your regression wouldn't pick 

6 that up at all, would it? 

7 

8 

A. 

Q. 

No, it would not. 

Let's take a look at Exhibit 1091. 

9 This is a cross-examination exhibit that JSC 

10 put in. And I'll start by trying to 

11 authenticate it. This is the first page of 

12 1091. 

13 Do you recognize this article? 

14 

15 

A. 

Q. 

I do. 

Are you are the lead author of this 

16 article entitled, The Welfare Effects of 

17 Vertical Integration in Multichannel Television 

18 Markets? 

19 

20 

A. 

Q. 

I am the alphabetically first author. 

Oh, it was all alphabetical? Did you 

21 actually participate in the writing of this 

22 article? 

23 

24 

A. I did. 

MR. MacLEAN: Your Honor, I move to 

25 admit hearing Exhibit 1091? 
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1 

2 

JUDGE BARNETT: Hearing no objection, 

1091 is admitted. 

3 (Exhibit Number 1091 was marked and 

4 received into.) 

5 BY MR. MacLEAN: 

6 Q. Let's go to page 25. Another trigger 

7 warning for anybody who wants to leave. Let's 

8 pull up that Formula 15 at the very bottom. 

9 Pull that up. Okay. What's this mean? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. Let me just briefly make sure I know 

what part of the paper it is. 

MR. STEWART: Your Honor, may we ask 

that Mr. McLean provide Dr. Crawford with a 

copy of the exhibit? 

JUDGE BARNETT: I assume this paper 

not in the binder. 

MR. MacLEAN: That's correct. 

JUDGE BARNETT: I assume the 

19 proponents of the exhibit have a paper copy 

20 they could give to the witness. 

21 MR. MacLEAN: Absolutely. Here. I 

is 

22 want to make sure I don't have any supersecret 

23 notes here. 

24 

25 

THE WITNESS: Thank you. 

JUDGE BARNETT: Thank you. What page 
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1 are we on? 

2 MR. MacLEAN: We are on page 25 at the 

3 very bottom of the page. 

4 (Example examining document). 

5 THE WITNESS: Okay. I'm prepared to 

6 give a translation. 

7 BY MR. MacLEAN: 

8 Q. And, you know, try to put it into 

9 terms that we can all -- I know the science of 

10 economics is taking something everybody knows 

11 and putting it into language that nobody can 

12 understand. But let's try to put it in 

13 layman's terms? 

14 

15 

A. This paper was evaluating several 

aspects of cable system behavior. And this 

16 equation is describing the decision of which 

17 channels to carry. And it says that the -- a 

18 cable system, it's a probabilistic statement, 

19 so one tries to estimate the probability that a 

20 cable system carries a particular channel. And 

21 that probability is a function of basically the 

22 different profits from carrying the channel or 

23 not carrying the channel. 

24 Q. That's great. So basically you are 

25 saying that this is actually a distributor 
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1 including a channel in a bundle. A distributor 

2 is more likely to include a channel in a bundle 

3 if they are going to profit by doing so? 

4 

5 

A. 

Q. 

Exactly right. 

And less likely if they are not going 

6 to profit by doing so? 

7 

8 

A. 

Q. 

That's correct. 

Now, this is actually a little bit 

9 more similar to what you were -- this idea that 

10 the probability of carriage is related to the 

11 profits, is actually a little bit more similar 

12 to what you said in your rebuttal testimony; 

13 right? They do so because they account for the 

14 

15 

decisions of the CSOs themselves about whether 

or not to carry a distant broadcast signal. 

16 You could have done this in a way where you are 

17 looking at the probability of carriage --

18 

19 

right 

A. 

and relating that to the profits? 

So there were many questions in there. 

20 Maybe you could re -- split it up? 

21 Q. Let's go to the next page. I just 

22 want to flow this all the way through. 

23 

24 

A. 

Q. 

Okay. 

Let's go to the next page. I thought 

25 it was the next page -- let's -- here it is, 
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1 yeah, page after this. Page after there. 

2 There we go. That formula at the very top of 

3 the page. 

4 

5 

A. 

Q. 

Uh-huh. 

You're basically -- here you are 

6 basically flowing through the probability of 

7 being carried in a bundle through the log 

8 likelihood of carriage by a cable or satellite 

9 system; correct? 

10 

11 

A. 

Q. 

That's correct. 

Again, you are looking at the -- what 

12 is, in this context, the difference between 

13 probability and likelihood? 

14 

15 

16 

A. Effectively, you can think of them as 

the same thing. 

Q. You just liked the alliteration of law 

17 of likelihood; right? 

18 A. This was not my choice. That has been 

19 around for a while. 

20 Q. I liked your choice. You are relating 

21 here the law of likelihood of carriage to the 

22 probability of it being in a bundle, which is 

23 then related to the profits that are being 

24 made? 

25 A. That's true. 
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1 

2 

Q. You could have perhaps done something 

like this in reverse and related the 

3 probability of carriage to the profits; right? 

4 A. To the profits? So -- you mean in 

5 this paper. 

6 

7 

8 

Q. 

A. 

Q. 

No, I mean 

Or in this proceeding? 

Yeah, you don't take into any account 

9 whatsoever in your regression in this 

10 proceeding the probability that a station is 

11 being carried or not? 

12 

13 

14 

15 

A. 

Q. 

That's correct. 

Let's go back to the ELMO. All right. 

So here are my or your, these of your three 

stations in your hypothetical business. And 

16 just to remind everybody, we are talking about 

17 stations with comparatively more minutes of 

18 news programming and fewer minutes of sitcom 

19 programming, versus stations with comparatively 

20 more minutes of news programming -- I'm sorry, 

21 fewer minutes of news programming and more 

22 minutes of sitcom programming; right? 

23 

24 

A. 

Q. 

That's correct. 

I want to understand what you expect 

25 through your regression to happen here. Let's 
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1 say we have System 1 and we'll say our System 1 

2 on average -- and this is controlling for 

3 everything else. We are going to assume that 

4 all of your control variables are working as 

5 intended -- we're going to say System 1 has 

6 more receipts. System 2 has comparatively 

7 fewer receipts. Okay? 

8 

9 

A. 

Q. 

Uh-huh. 

What's your expectation going in as to 

10 which of these stations, System 1 and System 2, 

11 are going to choose to retransmit? 

12 A. I mean, within the current context? I 

13 mean, it depends on the incremental 

14 

15 

16 

actually, they will both retransmit Station C 

first. That's the most valuable station. 

Q. And if every system out there 

17 retransmitted the same station, your regression 

18 wouldn't work at all. The coefficients 

19 couldn't be calculated; right? 

20 A. If every station -- there would be no 

21 variability in the minutes. Yes, that is 

22 correct. 

23 Q. And therefore, you could calculate no 

24 coefficients? 

25 A. That is correct. 
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Q. So if every system carried the same 

station, you're regression just would have 

1502 

3 failed out of the box? You wouldn't have been 

4 able to get a results? 

5 A. That's correct. If there is no 

6 variability in minutes, one cannot identify a 

7 regression coefficient from the minutes. 

8 Q. But in this hypothetical that you 

9 presented, that is what happened; right? 

10 Everybody would choose to retransmit Station C? 

11 A. Well, we have to be careful though, 

12 because this assumes -- this example assumes 

13 that every system has the same value for the 

14 

15 

different minutes of the news programs -- or of 

the different kinds of programming. So if 

16 there is a systems -- especially if different 

17 subgroups within a system have different 

18 values, then of course that would change the 

19 calculus across the example. 

20 Q. Okay, that's fair enough. All right. 

21 So if it turned out that System 1 decided to 

22 carry Station B, and System 2 decided to carry 

23 Station C, what would that tell you about the 

24 relative value of the programs that they're 

25 retransmitting? 
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A. Well, this would suggest to me that 1 

2 Station 1 had different relative values of the 

3 different kinds of program minutes relative to 

4 Station 2. 

5 

6 

Q. 

A. 

You mean System 1? 

I said -- yeah. So, in this example, 

7 since System 1 only chose Station B, that would 

8 suggest that the values in the figure are not 

9 appropriate for System 1. Because if System 1 

10 had the values in the figure, they would have 

11 chosen Station C. 

12 Q. And how would this play out in your 

13 regression? How would your regression detect 

14 

15 

that different valuation? 

A. Well, I mean, basically the regression 

16 infers -- as there variation in the different 

17 minutes of programming, it looks the distant 

18 signals that the system carries. And after 

19 controlling for everything else that might be 

20 influencing receipts -- which as an 

21 econometrician I am legally obligated to say, 

22 so maybe we could keep that implicit from now 

23 on, so I don't have to repeat it -- that it 

24 will infer the value of the programming of the 

25 different types of programming would be 
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1 different. 

For each system? 2 

3 

Q. 

A. Right, I mean -- look, every CSO can 

4 have a different value. What I'm recovering 

5 from the regression is the average value across 

6 CSOs of the different minutes of programming. 

7 Q. Let's change this to be more similar 

8 to what your regression actually found. Let's 

9 say System 1 were the one that chose Station B, 

10 System 2 chose I'm sorry, Station C, 

11 System 2 chose Station B. What do you conclude 

12 from this, if this is what you're regression 

13 shows that on average this is what is 

14 

15 

happening, systems with more receipts are 

retransmitting Station C, systems with fewer 

16 receipts are retransmitting Station B, what 

17 conclusion would you draw from such a result? 

18 A. I mean in this -- again, in this 

19 example, station -- the fact that System 1 

20 chose Station C is consistent with the relative 

21 values in the figure. But the fact that 

22 System 2 chose Station Bis inconsistent with 

23 the relative values in the figure. So there 

24 would have to presumably be some -- there would 

25 be different values -- System 2 would have 
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relevant programming than System 1. 

Q. But again, if they had both chosen 

1505 

4 Station C, then you couldn't do a regression at 

5 all; right? 

6 A. Yes, but that's not the environment in 

7 the data. In the data there is lots of 

8 variations in the stations choses. 

9 Q. In the data you see something more 

10 like this where a system paying higher fees are 

11 choosing to transmit stations more like C, 

12 systems paying lower fees are choosing to 

13 retransmit stations more like B; right? 

14 

15 

A. No, not necessarily. What we see in 

the data is that systems that pay relatively 

16 more in terms of royalties tend to carry the 

17 relatively more high-value programming. 

18 JUDGE STRICKLER: In your Figure 3, 

19 are the values that we see there market values 

20 or the subjective value to the individual 

21 system? 

22 THE WITNESS: The idea here is that 

23 these are relative CSO values. 

24 JUDGE STRICKLER: It is idiosyncratic 

25 to the particular city? 
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1 

2 

3 

THE WITNESS: Exactly .. And the 

different system could have different values. 

JUDGE STRICKLER: Thank you. 

4 BY MR. MacLEAN: 

5 Q. A different system could have 

6 different values and on average the systems 

7 with lower receipts and therefore lower fees 

8 are retransmitting stations with higher amounts 

9 of Devotional and Program Suppliers and other 

10 such programming; correct? 

11 A. So you keep turning it to lower 

12 receipts. The only thing I am willing to agree 

13 to is lower royalties. So -- I mean, don't get 

14 

15 

me wrong. In the data there is still a 

positive relationship between minutes of 

16 Devotional programming and receipts. I don't 

17 estimate a negative relationship between 

18 minutes of Devotional programming and receipts. 

19 Q. Fair enough. You are finding, we will 

20 say, a higher coefficient, for example, for CTV 

21 programming? 

22 

23 

24 

A. 

Q. 

A. 

Yes. 

Your client's programming? 

For all other categories of 

25 programming. 
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1 

2 

3 

JUDGE BARNETT: Are we changing gears 

here, Mr. MacLEAN? 

MR. MacLEAN: Well, we can stop any 

4 time you want, your Honor. I was about to do 

5 that same hypothetical, but using Subscriber 

6 Groups instead. 

7 JUDGE BARNETT: I think that is enough 

8 of a switch for us to take our noon break. 

9 (Laughter.) 

10 JUDGE BARNETT: We will be at recess 

11 until 1:15. 

12 (A recess was taken at 12:13 p.m., 

13 after which the trial resumed at 1:19 p.m.) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 JUDGE BARNETT: Please be seated. Mr. 

4 MacLean, more public map? 

5 MR. MacLEAN: We have barely gotten 

6 started. 

7 JUDGE BARNETT: Oh, goody. 

8 (Laughter.) 

9 CROSS EXAMINATION -- Resuming 

10 BY MR. MacLEAN: 

11 Q. Before we get to my next hypothetical, 

12 I wanted to come back to something, and I 

13 should have done this earlier, but I wanted to 

14 

15 

address something you said in your -- in your 

written, I mean, I'm sorry, in your oral direct 

16 testimony just now. 

17 And so I am putting back up here the 

18 control vector for your regression 

19 specification. 

20 In your oral direct testimony you were 

21 asked some questions about an analysis that 

22 Dr. Gray performed in which Dr. Gray said he 

23 removed the minimum fee-paying systems and then 

24 recalculated the results on that basis. 

25 Correct? 
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That's correct. 1 

2 

A. 

Q. Okay. And I believe your testimony -

3 was, to summarize, basically, when he did that 

4 he also removed the fixed effects? 

5 

6 

7 

A. 

Q. 

A. 

Well --

Is that right? 

No, that's -- I mean, that's partially 

8 right. He made a number of changes. And the 

9 most significant of them probably was that he 

10 changed the analysis from a sub-group level 

11 analysis to a system level analysis. So he 

12 aggregated the data. 

13 And as a consequence of that, he could 

14 

15 

16 

not include fixed effects, and he included some 

other variables in it as well. 

Q. Got it. Okay. 

17 So you redid the analysis that you 

18 thought he was sort of trying to do by going 

19 back to your original specification, simply 

20 removing the -- those subscriber groups that 

21 were part of systems that paid the minimum fee, 

22 and recalculated and came up with, I believe 

23 you said, almost exactly the same results as 

24 your original specification. Is that right? 

25 A. That's correct. I mean, the -- yes. 
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Q. Okay. And your results were very, 

very close, I bet, right? 

They were very close. 

1 

2 

3 

4 

A. 

Q. Yeah. And that, of course -- so let's 

5 talk for a second about why a system would have 

6 subscriber groups. Okay? 

7 If you've got -- if you are paying the 

8 minimum fee, it means you're retransmitting 

9 less than one -- one DSE or less as to all 

10 subscriber groups, right? 

11 A. It means that the total of the royalty 

12 payments across all your subscriber groups is 

13 less than 1 percent of the total system gross 

receipts. 14 

15 Q. So if you had -- let's say you have 

16 got a system with two subscriber groups. One 

17 subscriber group retransmitting, say, two DSEs, 

18 the other subscriber group retransmitting, 

19 let's say, no DSEs. Okay? 

20 

21 

A. 

Q. 

Um-hum. 

And let's say that your, you know, 

22 your two subscriber groups are of approximately 

23 equal size. Okay? 

24 How is the fee calculated for that 

25 system? 
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A. My understanding is that in the 

subscriber group where there is no -- where 

1511 

3 there are no DSEs carried, no distant signals 

4 carried, there is no royalty, no calculation of 

5 the -- so from what I understand for systems 

6 with subscriber groups, the system calculates 

7 the base rate royalty at a subscriber group 

8 level. I have in mind an example of a system 

9 that did this. 

10 And if they have no carriage then the 

11 -- the contributing royalty in that subscriber 

12 group would be zero. And then, of course, in 

13 your example there is another subscriber group 

14 

15 

that carries two DSE, and then they calculate 

the royalty -- the base rate royalty that would 

16 arise from the two DSEs that they carry in that 

17 subscriber group. 

18 And then they would add together the 

19 total royalty -- putting aside 3.75 issues, and 

20 they would add together the two total royalties 

21 and compare that to the minimum fee that was 

22 required for the system, based on the system 

23 gross receipts as a whole. That's my 

24 understanding. 

25 Q. If I could have just one minute. 
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So that's your understanding, that 

basically there is no fee for the -- for the 

1512 

3 first subscriber group that has -- that has no 

4 distant signal, and then you calculate just the 

5 fee for the second subscriber group, and if it 

6 is higher than the minimum fee you pay that, if 

7 it is lower than the minimum fee you pay the 

8 minimum fee? 

9 A. I think I have only an example from a 

10 single sample statement of account in my head, 

11 and that's what's generating the -- my answer 

12 here. So that's my understanding based on that 

13 single example statement of account. 

14 

15 

Q. Okay. But that is the assumption that 

you were applying throughout your analysis 

16 here? 

17 A. No, I mean, the -- the CDC data 

18 reports royalties at a subscriber group level. 

19 So my analysis uses the royalties that they 

20 report at the subscriber group level. 

21 Q. And you're saying that subscriber 

22 groups with no DSE pay no royalties? 

23 A. I mean, I'm -- again, from this 

24 example in my head, that's my understanding. 

25 But, of course, if my example is wrong and in 
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1 the data they did, then it would show up in the 

2 

3 

data. 

Q. Do you happen to know what system you 

4 are referring to? 

5 

6 

A. 

Q. 

I don't, yeah. 

Okay. Well, let me -- you have kind 

7 of thrown me for a loop here. 

8 Can we put up Exhibit 1003, which is 

9 Dr. Israel's direct examination. I didn't find 

10 a description in your -- do you happen to know 

11 if you have a description of the royalty fee 

12 calculation in your direct testimony? 

13 

14 

15 

16 

17 

A. I don't believe I do. 

Q. Okay. Dr. Israel included one, so we 

will put that up 

A. 

Q. 

Okay. 

-- and see. I mean, this is kind of 

18 important to know, right, how the royalty fees 

19 are actually calculated? 

20 

21 

A. 

Q. 

I would agree. 

Because otherwise you don't really 

22 know what affects your control variables are 

23 having? 

24 A. Well, no, I .mean, I think the -- the 

25 important thing is to understand what -- the 
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1 royalty that the cable operators are paying 

2 within the subscriber group. And, of course, 

3 that's in the data. 

4 Q. All right. Blow up paragraph 11 

5 there. Okay. So this is a description of what 

6 I understand the royalty fee formula to be. 

7 And it is in the evidence. So let's see if 

8 this is consistent with what you are saying. 

9 So it says, "the royalty rate for the 

10 first DSE is 1.064 percent of gross receipts; 

11 this is sometimes referred to as the minimum 

12 fee, as Form 3 CSOs carrying any DSE level from 

13 zero up to and including 1 must pay at least 

14 

15 

this amount." 

And then, "the rate for each of the 

16 second through fourth DSEs is 0.701 percent of 

17 gross receipts," and then it continues via 

18 graduated scale up from there. Right? 

19 

20 

A. 

Q. 

Yes. 

So in the example that I have just 

21 gave, where you have got two subscriber groups, 

22 one with no DSE and one with two DSEs, then the 

23 formula that you just described would mean 

24 there are no -- there are no fees paid for the 

25 first subscriber group, and the second 
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1 subscriber group, there would be a fee up, you 

2 know, that would -- that would be calculated as 

3 1.064 percent of its gross receipts, plus 0.701 

4 percent of gross receipts for that subscriber 

5 group, and then you would check to see if that 

6 was higher or lower than the -- than the --

7 than 1.064 of receipts for both subscriber 

8 groups combined? 

9 

10 

A. 

Q. 

That's my understanding. 

Okay. And, of course, an alternative 

11 well, if there were an alternative, where 

12 each subscriber group basically had its own 

13 minimum fee with it, where the first subscriber 

14 

15 

group is zero DSEs, had to pay 1.064 percent of 

gross royalties, and the second subscriber 

16 group had to pay 1.064 percent of royalties 

17 plus .701 percent of royalties, that would be a 

18 different calculation, that system would have 

19 to pay more fees under that calculation, right? 

20 

21 

A. 

Q. 

I agree. I agree. 

Right. And so are you saying that it 

22 is, in fact, the first formula and not the 

23 second formula? 

24 A. That's my understanding from a single 

25 example. And the -- and it is also my 
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1 understanding that the minimum fee applies at 

2 the system level. So it -- it is my 

3 understanding the minimum fee doesn't 

4 necessarily apply at the subgroup level. 

5 Q. So you are saying a subgroup could 

6 I mean, as long as it is a small subgroup, 

7 retransmitting, you know, as many signals as it 

8 wants without exceeding the minimum fee, as 

9 long as their subgroups aren't -- don't 

10 collectively retransmit enough signals to come 

11 up above the minimum fee? 

12 A. Could you repeat that? I lost you in 

13 the middle. 

14 

15 

16 

Q. 

A. 

Q. 

I lost myself there, actually. 

Okay. 

Well, I mean, we will -- we will move 

1 7 on from here,· but, I mean, your - - your 

18 assumption is and was that a subscriber group 

19 that pays, you know, that retransmits no 

20 distant signal or retransmits fewer than one 

21 DSE -- well, how would you do that for a 

22 subscriber group that -- that retransmits fewer 

23 than one DSE? 

24 A. My understanding is, again -- and, 

25 again, motivated by this example, if it --
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1 suppose it transmits a network station with 

a .25 DSE. 

Okay. 

2 

3 

4 

Q. 

A. The incremental royalty calculated in 

5 that subscriber group is .25 percent -- well, I 

6 guess perhaps -- I mean, I remember checking 

7 roughly the math because it lists, again, in 

8 the sample SOA I have in my head, they list the 

9 gross receipts in the subscriber group, you 

10 know, there is a form on the SOA Form 3 

11 systems, and then they list the DSEs, and I 

12 remember seeing there are some subscriber 

13 groups with .25 DSE or .5 DSE. 

14 

15 

And then I did the rough math of the 

-- of the calculation of the gross -- the 

16 receipts in that subscriber group times the DSE 

17 share. And it seemed to be proportional. 

18 So if it was .25 DSE, it seemed to be 

19 about a little more than .25 percent. But the 

20 important thing is it is not an assumption. I 

21 mean, ultimately the data that comes to me is 

22 the data that comes from the CDC that reports 

23 the royalties that the CSOs pay at the 

24 subscriber group level. 

25 Q. Well, you earlier agreed with me it is 
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1 important to understand how the royalty is 

calculated? 2 

3 

4 

A. Oh, I agree. I agree. But it's not 

I just want to say it is not an assumption 

5 on my part. It is -- it is -- I'm describing 

6 to you my understanding. 

7 Q. So your understanding is that there is 

8 a subscriber group that is retransmitting 

9 0.25 percent of a DSE, that subscriber group's 

10 fee is what? 

11 A. It's again, this is -- it's -- its 

12 contribution to the overall fee, and I never 

13 actually checked whether the -- but the 

14 

15 

subscriber group I had in mind had -- the 

system I had in mind had something like 40 

16 subscriber groups or something. 

17 And I never checked that if I added up 

18 the reported royalty in each box, whether that 

19 actually matched up to the -- because there is 

20 sort of a summary page where they report the 

21 total royalty across all the subscriber groups 

22 and then they report 1 percent of the -- of the 

23 gross receipts for the system as a whole and 

24 then they compare it and then say this is the 

25 royalty paid. I mean, that's, as I recall, the 
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1 sample SOA. 

2 Q. I mean, that's -- it is very important 

3 to know in your regression how much the system 

4 is actually -- the cable system operator is 

5 actually paying, right? 

6 

7 

A. 

Q. 

I agree, yes. 

Okay. So if you were using some 

8 formula that incorrectly calculated the -- the 

9 amount that the system is actually paying, that 

10 could influence your results, right? 

11 A. So I don't have control over the 

12 formula over the -- of the royalties that the 

13 system pays. This information is provided to 

14 

15 

the Copyright Office and then digitized by the 

CDC. And that's the data that we used. 

16 I didn't do any manipulations of that 

17 data. 

18 Q. Okay. All right. Well, let me ask 

19 this then. Okay? 

20 If it were the case that systems with 

21 -- that pay the minimum fees are less likely to 

22 use subscriber groups. Okay? 

23 

24 

A. 

Q. 

Okay. 

And can you imagine why that might be 

25 the case, because if you are paying the minimum 
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fee anyway, why break your why go through 1 

2 the administrative trouble of breaking out your 

3 subscriber groups? 

4 A. That -- I don't have knowledge of 

5 that, but that seems a reasonable presumption. 

6 Q. Okay. And if that were the case, then 

7 that would mean on the whole systems that have 

8 their own -- that pay the minimum fee would 

9 tend to have only one subscriber group, 

10 correct? 

11 A. I mean, this is a question of the 

12 data. So we could -- we could, you know, one 

13 could just see in the data whether that was 

14 

15 

true. 

Q. Okay. And if you were then to take 

16 remove those systems; that is to say, those 

17 systems with only one subscriber group from 

18 your regression, it would have no influence on 

19 the result because each of those system time 

20 periods has its own -- has its own indicator 

21 variables, correct? 

22 A. No. So partially correct. So for 

23 systems that pay the minimum fee that have a 

24 single subscriber group, correct, removing 

25 those systems would not have an influence on 
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1 the, you know, the coefficients on the minutes 

2 variables. But there are some systems that do 

3 have more than one subscriber group that do pay 

4 the minimum fee. 

5 And so when I drop all minimum fee 

6 systems and those -- those systems do 

7 contribute information about the relative CSO 

8 value for distant minutes. 

9 And so when I dropped the minimum fee 

10 systems, I also reduced those systems as well, 

11 which is why the results are not identical. 

12 Q. Okay. Let's go back to our favorite 

13 hypothetical again. 

14 

15 

So we have been -- we have been 

working on this hypothetical as if we are 

16 talking about systems, choosing between A, B, 

17 and C, but your, as you have said, your 

18 regression actually works at the subscriber 

19 group level, correct? 

20 

21 

A. 

Q. 

That's correct. 

And, in fact, because of your use of 

22 fixed effects, your regression is actually only 

23 working on variation within -- among subscriber 

24 groups within a particular system, right? 

25 A. That's correct. 
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Q. So let's take a fresh page here. And 

let's do subscriber group 1, subscriber group 

3 2. Okay? 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

Okay. 

Let's say that subscrib~r group 1 has 

pays lower fees. Okay? 

A. 

Q. 

A. 

Q. 

Okay. 

Subscriber group 2 pays higher fees. 

Okay. 

And let's assume that within this 

11 cable system the cable system operator does, in 

12 fact, value minutes of programming the way that 

13 you've hypothesized. Okay? 

14 

15 

16 

A. I'm not -- I mean, that's a very 

strong assumption. So they very well may not. 

Q. I'm assuming your regression is 

17 correct. 

18 A. No, no, because the -- I mean, the 

19 same cable operator could have different 

20 relative values across different subscriber 

21 groups. 

22 

23 

Q. 

A. 

Okay. 

So -- and I think that's actually 

24 quite reasonable. You know, you can imagine a 

25 cable system serving the whole of Missouri, and 
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1 it might have a subscriber group near Arkansas 

2 where they value highly distant signals from 

3 Arkansas, and they could have another 

4 subscriber group far away from Arkansas where 

5 they don't value programming from Arkansas. 

6 Q. Okay. Well, but we're talking -- I 

7 mean, your regression doesn't work on 

8 programming from Arkansas versus programming 

9 from somewhere else. It works on programs of 

10 one category -- programming of one category 

11 versus programming of other categories. Right? 

12 A. Of course. Of course. But I was just 

13 highlighting the point that even within a 

14 

15 

single CSO, the value within the -- the 

relative value within the subscriber group of 

16 different categories of programming could be 

17 different. 

18 Q. You might have subscriber groups where 

19 the CSO thinks that these people will value 

20 devotional programming and other subscriber 

21 groups where this cable system operator thinks 

22 these subscribers might value news? 

23 A. I mean, even take sports programming, 

24 suppose the key thing -- or it's news 

25 programming, for subscribers in southeast 
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1 Missouri is that they want to learn about the 

2 Arkansas news. Right? 

3 So then subscribers in -- even though 

4 it is the same system, the CSO value for news 

5 programming in that subscriber group could be 

6 higher than in some other subscriber group that 

7 doesn't have any nearby states, for example. 

8 

9 

10 

Q. 

A. 

Q. 

Okay. 

It is right in the middle of Missouri. 

So let's say that over many, many 

11 samples, because your regression works over 

12 many, many samples, you are finding as a 

13 general matter that in subscriber groups with 

14 

15 

lower fees being paid, there tend to be -

well, you used sitcoms here so, you know, we 

16 tend to have more sitcoms, okay., more minutes 

17 of sitcoms than in -- than on distant signals 

18 retransmitted by those subscriber groups that 

19 are paying higher fees. Okay? 

Okay. 20 

21 

A. 

Q. And let's say that, you know, we will 

22 say the opposite with regard to news. Okay? 

23 

24 

A. 

Q. 

Um-hum. 

All right. Which is what your 

25 your regression would predict, correct? I 
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3 

4 

right? 

A. Yeah, I mean, the results of my 

regression -- I mean, if -- yeah. My 

1525 

my 

5 regressions results predict higher per minute 

6 values for news than -- per minute values for 

7 news than for sitcoms. 

8 Q. Okay. So assuming that this is what 

9 you observe and what your regression observes 

10 over the course of many, many data points, 

11 okay, where these low lower fee-paying 

12 subscriber groups are more likely to get 

13 sitcoms; higher fee paying subscriber groups 

14 

15 

16 

are more likely to get, say, sports, okay, what 

does that tell you about value? 

A. I mean, to me it says, you know, just 

17 going back to this Missouri example, if -- and 

18 we can keep it news and sitcoms if we like, but 

19 maybe I will put sports in there, too. 

20 

21 

22 

Q. 

A. 

Oh, I'm sorry. I said sports. News. 

That's okay. You know, it exploits 

the variability I mean, it may be that in 

23 southeast Arkansas -- southeast Missouri, if 

24 you have Arkansas-specific programming and 

25 there are people in that area that really value 
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1 Arkansas's specific programming, then they are 

2 going to subscribe to the cable system, and the 

3 gross receipts will be higher and the royalties 

4 would be higher and, therefore, you will get a 

5 higher royalty, appropriately so, relative to 

6 some other system where there is less of an 

7 interest in such programming. 

8 Q. Okay, yeah. You're presuming, and 

9 maybe rightly so, that in each subscriber group 

10 they are going to retransmit the programming 

11 that is most valuable to that subscriber group? 

12 

13 

14 

15 

A. 

Q. 

Yeah, absolutely. 

But the fact that the subscriber group 

wanted this example, and in all, you know, 

assuming that this is over the course of much, 

16 much data, you know, many, many data points, 

17 assuming if those lower fee-paying subscriber 

18 groups are the ones getting the sitcom, why is 

19 it that you associate those lower fees with 

20 lower value? What makes you think that the 

21 correlation with the lower fee-paying 

22 subscriber group is a matter of value and not 

23 something else? 

24 A. Because the system is paying in 

25 order to carry a distant signal, they have to 
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1 pay an incremental royalty. 

2 And so I imagine the cable operator 

3 making a choice among sitcoms -- excuse me, 

4 among distant signals, and looking at the mix 

5 of programming, and if there is valuable 

6 programming, then -- relatively more valuable 

7 programming, they are willing to pay a higher 

8 royalty. And if there is relatively less 

9 valuable programming, they are not as willing 

10 to pay a higher royalty. And then so they are 

11 more likely to carry than the programming 

12 that has the higher value to them. 

Q. But both subscriber groups are 

carrying the programming that has the highest 

value to that subscriber group, right? 

13 

14 

15 

16 A. Right, but the value can be different 

17 in the two subscriber groups. 

18 Q. It absolutely could be different in 

19 the two subscriber groups, but this subscriber 

20 group is paying a lower fee no matter what 

21 signal it decides to retransmit, right? 

22 A. Well, but, I mean, the lower fee I 

23 mean, the lower royalty is a function of, as it 

24 -- you know, maybe that the, you know, the 

25 service isn't as attractive to the subscribers 
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1 in its area and, therefore, they don't get as 

2 many subscribers and, therefore, they have 

3 lower gross receipts. 

4 Q. So then why don't they carry the news 

5 channel and get more subscribers? 

6 A. Because, this is important, the value 

7 of content on distant signals is 

8 location-specific, so even within a system, so 

9 it may be that the exact same content that is 

10 particularly valuable in one subscriber group 

11 could be differentially valuable in another 

12 subscriber group. 

13 

14 

15 

Q. I understand, but why do you draw from 

that point, okay, that observation, which I 

agree with, that different subscriber groups 

16 might, might very well have different 

17 valuations of content? How do you draw from 

18 there that the fee that is paid for that 

19 subscriber group, whether higher or lower, is 

20 related to that -- to that difference in 

21 content? 

22 A. Because, I mean, the fee represents 

23 the incremental cost to the -- to the cable 

24 operator of carrying a distant signal. 

25 Q. The incremental cost after the 
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1 after the first DSE? 

2 A. Yes. So just to simplify things, 

3 let's suppose we're talking about the third DSE 

4 or, you know, the third distant signal, and 

5 because I think, as I articulated in my direct 

6 testimony, I don't think the minimum fee, the 

7 fact that some systems pay a minimum fee is 

8 consequential, because what I really value is 

9 -- what I really use to identify relative CSO 

10 values is the is the relative value that 

11 they place on different types of programming. 

12 So even if their absolute value is 

13 below the minimum fee, that's fine for me. 

14 

15 

They are still making a choice of do they want 

to carry channel A or channel B. And when they 

16 choose between channel A and channel B, they 

17 are looking at the programming on channel A 

18 versus channel B. 

19 Q. Let's say we have got these two 

20 subscriber groups, okay, and I am just going to 

21 take out the fees for a minute. Okay? We will 

22 just make this pristine. All right? Maybe I 

23 should start over. I came ready to do a lot of 

24 these hypotheticals. 

25 MR. STEWART: How many? 
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1 

2 

A. 

Q. 

I was going to ask that question. 

I've got another 12 pages or so. All 

3 right. You have got subscriber group 1 and 

4 subscriber group 2. Okay? 

5 Let's say subscriber group 1, we're 

6 going to retransmit station B. Subscriber 

7 group 2, we're going to retransmit station C. 

8 All right? 

9 What, if anything, does this tell you 

10 about the relative valuations as between 

11 subscriber group 1 and subscriber group 2 of 

12 station Band station C? 

13 

14 

15 

A. Well, I mean, here it is clear the 

subscriber group 2 appears to be making a 

decision in line with the relative values in 

16 the figure. But the -- in its subscriber group 

17 1, it presumably has different relative 

18 valuations of programming that make station B 

19 the more attractive choice over station C. 

20 Q. What if subscriber group 1 is 

21 retransmitting station C, but not on a distant 

22 basis. What if station C is local to 

23 subscriber group 1. What then would you 

24 could you say about how subscriber group 1 and 

25 subscriber group 2 value, the relative values 
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1 that they place on station Band station C? 

2 A. So in so I agree the programming on 

3 local stations is an important feature of what 

4 could influence gross receipts. And so I 

5 include that in my analysis by including the 

6 number of local stations carried on the system. 

7 

8 

So that 

the influence on 

that effect would pick up 

that covariant would pick 

9 up the effect of the inclusion of station C in 

10 subscriber group 1. 

11 Q. Well, I'm actually suggesting not just 

12 that there is a local station. I'm suggesting 

13 this is the same station. Okay? 

14 

15 

16 

A. 

Q. 

I understand. 

That's the -- I mean, there might be 

there might be, you know, eight other local 

17 stations here. Okay? All right. 

18 

19 

20 

A. 

Q. 

Your -

I agree. 

Your regression doesn't take into 

21 account whether, you know, whether station 

22 your regression takes into account the number 

23 of local stations. It is not taking into 

24 account whether station C is local or not? 

-25 A. That's correct. It does not take into 
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1 account whether station C specifically would be 

2 

3 

local. 

Q. Or actually more accurately, you're 

4 assuming that if you don't see station C listed 

5 on the -- on the list of distant signals, that 

6 subscriber group 1 isn't retransmitting station 

7 C? 

8 A. No, I don't -- I mean, what I -- I 

9 disagree with that. What I would say is that 

10 I'm not disaggregating the minutes of station C 

11 in the same way I do the distant signals. It 

12 enters the model, just it enters through a 

13 different channel. It enters through the 

14 covariate measuring the number of local 

15 signals. 

16 

17 

Q. 

A. 

Because that covariate is one higher? 

Exactly. Or, I mean, it's -- if you 

18 said there is eight there, then it is eight. 

19 Q. Well, it is eight, nine instead of 

20 eight or, you know, whatever. Okay? 

21 

22 

A. 

Q. 

Yes. 

Okay. Given this particular fact 

23 pattern I've laid out here, okay --

24 

25 

A. 

Q. 

Yes. 

-- you couldn't say whether subscriber 
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2 subscriber group 2 values station C more, 

3 correct? 

4 

5 

A. 

Q. 

That's correct. 

Now, am I correct in understanding 

1533 

6 that distant signals are almost always placed 

7 in the lowest tier of service of a cable 

8 system? 

9 

10 

A. 

Q. 

That is my understanding, yes. 

So when we're talking about different 

11 subscriber groups, we are generally not talking 

12 about subscriber groups for, say, a premium 

13 channel package, correct? 

14 

15 

16 

17 

18 

19 

A. 

from my 

specific 

Q. 

A. 

Q. 

I mean, that's my understanding, just 

experience in the industry, not from 

facts in the case. 

But it is a fact, though, right? 

That's my understanding. 

It would be unusual for a cable system 

20 to operate a -- to offer a distant signal only 

21 on a premium package? 

22 

23 

A. 

Q. 

That would be unusual. 

Okay. So you are not expecting that 

24 subscriber group -- subscribers are going to 

25 come and say: Oh, gee, you know, I really 
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1 would like to know the, you know, the weather 

2 in Albuquerque,. and so I will take that - - I 

3 will take the super premium channel so I can 

4 get that signal, right? 

5 A. I think that's right. I think the --

6 I think for the -- overwhelmingly, I would even 

7 say, I would expect that distant signals are 

8 carried on the lowest tier of cable service. 

9 Q. And the lowest tier of cable service 

10 in terms of the channel line-up generally 

11 within a cable system, a single cable system, 

12 is not going to vary much among subscriber 

13 groups, is it? 

14 

15 

16 

A. Well, from my look at the data, it 

varies a fair bit. 

Q. The distant -- the distant signals 

17 vary a fair bit, but does the channel lineup 

18 vary? 

19 A. So, again, from my recollection 

20 looking at individual SOA, the -- it is not 

21 only the distant channel line-ups that can vary 

22 but also the local channel line-ups can vary. 

23 

24 

25 

Q. 

A. 

Q. 

They can. 

Yes. 

I agree with you they can. But in 
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1 your data today, in your data are you seeing a 

2 lot of subscriber groups that are offering, 

3 okay, I am going to offer this channel line-up 

4 to this subscriber group, this completely 

5 different channel line-up to this subscriber 

6 group, a different channel line-up for every 

7 subscriber group? 

8 A. I mean, yes, we see that, where I 

9 define channel line-ups being --

10 

11 

Q. 

A. 

Distant? 

distant and local signals, but not 

12 necessarily what one would normally call cable 

13 channels or, I mean, in the CDC data they only 

14 

15 

list the local signals and the distant signals. 

Q. Right. If you have got a system where 

16 a signal is local to some subscribers, distant 

17 to others, is your expectation that they are 

18 going to segregate out, say, okay, I am only 

19 going to put this signal, this distant signal 

20 in my distant subscriber line-up and not in my 

21 local subscriber line-up? 

22 A. This I don't know. I didn't look at 

23 it. I didn't look for that specifically in the 

24 data. 

25 Q. Okay. Isn't it true that an important 
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1 difference between subscriber groups within a 

2 system tends to be who is local and who is 

3 distant with respect to the signals offered? 

4 A. I don't know that to be true, but I 

5 could imagine that that is true. 

6 Q. If that is true, then what your 

7 regression is showing is that -- strike that. 

8 Let me -- I want to talk for a minute 

9 about -- or for a little bit about differences 

10 between your regression analysis, and I believe 

11 you sort of used, and I am not saying that you 

12 didn't do your independent work, but you sort 

13 of used Dr. Waldfogel's regression as a 

14 

15 

16 

starting point? 

A. 

Q. 

No. 

No? All right. Well, let's talk 

17 about the differences between yours and we will 

18 say Dr. Israel's, because I know you have read 

19 the testimony, and I understand you haven't 

20 analyzed it closely, but we will --

21 

22 

A. 

Q. 

That's great. 

we will work through it anyway. 

23 All right. 

24 A big difference is you used the log 

25 of fees paid as your dependent variable; 
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1 whereas Dr. Israel uses the level fees paid? 

That's correct. 2 

3 

A. 

Q. Why in your view would the -- would a 

4 level increase, because you do use a -- you use 

5 a log level specification, correct? 

6 

7 

8 

A. 

Q. 

A. 

We call it log-linear, but I know 

Log-linear, okay, that's fine. 

But I think actually log level is 

9 probably the better name, even though it is 

10 called log-linear. 

11 Q. Thank you. I came up with it myself. 

12 Log-linear specification, okay, which 

13 would imply that a level increase in number of 

14 

15 

minutes contributes to a -- or is associated 

with an increase in the logarithm amount of 

16 fees paid? 

17 

18 

A. 

Q. 

That's correct. 

Okay. And you -- and you chose this 

19 specification, such a specification, because 

20 you expect to see that, you know, if there is a 

21 correlation, if there is an effect of minutes 

22 offered on fees paid, that effect is going to 

23 be essentially bigger, it is going to be a 

24 bigger effect for bigger, you know, for higher 

25 fee-paying systems than for lower fee-paying 
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1 systems. Right? 

2 A. As I describe in my testimony, when 

3 one has -- this log can seem a little 

4 mysterious, but when used as a dependent 

5 variable, it captures the idea that a level 

6 increase in -- any explanatory valuable, but, 

7 for example, a minutes variable, is associated 

8 with a common percentage effect on royalty. 

9 And because systems can vary 

10 significantly in size, that seemed more 

11 reasonable to me than to assume that both large 

12 and small systems would pay the same increment 

13 in royalties despite having very different 

14 

15 

gross receipts. 

Q. And basically -- so basically you are 

16 saying a level increase, an increase in, you 

17 know, a given, say, 30-minute increase in some 

18 program category amount is going to be 

19 associated with essentially a percentage 

20 increase in the amount of fees that that system 

21 is going to pay? 

22 A. Well, I mean, the way you said that 

23 was a little bit causal, and I would just say 

24 that in the data, distant signals that have 30 

25 more minutes of, whatever, say Program Supplier 
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1 programming, are associated with royalties that 

2 are, according to the parameter, the relevant 

3 percentage higher on the part of cable systems. 

4 Q. Okay. And that's the effect of using 

5 a logarithm? 

6 

7 

A. 

Q. 

Yes, a log-linear specification. 

Yeah. Log-linear because a linear 

8 effect on one has a logarithmic effect on the 

9 other? 

10 A. Exactly, yes. 

11 Q. So let's put up your specification 

12 here. Again, this is your control vector. 

13 Okay? Oh, I'm sorry. That's your main 

14 

15 

stratification. 

Can you put up page A-2? I will have 

16 to find it. Okay. All right. This is your 

17 control vector. As we have said, this is just 

18 like your variables of interest, you are 

19 controlling for variables times a coefficient. 

20 

21 

A. 

Q. 

That's correct. 

So it is just a sum of each of these 

22 variables. We can ignore the first tau prime, 

23 sub ST gamma, right, okay, but it is after that 

24 you have got these control variables, each with 

25 its -- each variable with its own parameter. 
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1 

2 

One of your control variables here is 

the number of subscribers, right? That's 

3 basically the last control variable before you 

4 get into your MSOs. Right? 

5 

6 

A. 

Q. 

That's correct. 

Okay. All right. And that's 

7 associated, you have just got number of 

8 subscribers for that particular group, system, 

9 and here you have got time period minus 1, 

10 because you are using lagged subscribers, but 

11 

12 

13 

14 

15 

16 

A. 

Q. 

That's correct. 

It just means you are using the 

subscribers, the number of subscribers from the 

last prior -- the prior accounting period? 

A. That's correct, from a previous 

17 accounting period. 

18 Q. 

19 here? 

20 

21 

A. 

Q. 

And then you have got, again, a gamma 

Yes. 

Okay. This is, again, this is a level 

22 log relationship that you are expecting here, a 

23 level number of subscribers that is going to 

24 contribute a percentage to the amount of fees 

25 paid. That's your expectation? 
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1 

2 

A. So the -- the interpretation of this 

variable is a little bit different -- or not so 

3 much the interpretation, but the role it plays 

4 in the regression is a little bit different 

5 than the minutes variables. 

6 Q. Well, I am just asking what your 

7 regression does here is it associates a level 

8 increase in subscribers with a log increase in 

9 the amount of fees paid, right? 

10 

11 

A. 

Q. 

That's true. 

Okay. Can we pull up Exhibit 2004, 

12 Appendix A-1, which is the summary statistics 

13 page. I got that wrong, obviously. 

14 

15 

I apologize, everyone. Give me a 

second. Oh, I'm sorry, I meant A.2.C, which is 

16 on page A-6. 

17 All right. This is your summary 

18 statistics page, right? 

19 

20 

A. 

Q. 

That's correct. 

All right. Let's take a look at the 

21 number of distant subscribers variable. 

22 A. I think you mean to say number of 

23 subscribers. 

24 Q. I'm sorry, thank you. An important 

25 difference. Okay. 
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1 

2 

Number of subscribers variable. Okay. 

Let's pull that up. All right. You have got 

3 -- and then you have to look up to the top of 

4 the columns to see what these things mean, but 

5 basically you have got a mean number, an 

6 average number of distant -- of total 

7 subscribers, and this is at the group level, 

8 right? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

Yes, the subgroup level. 

Of about 15,000, right? 

That's correct. 

On average about 15,000. Okay? You 

13 have got a standard deviation of almost 53,000. 

14 

15 

16 

Right? 

A. 

Q. 

That's correct. 

Okay. So you can -- you can have 

17 very, very wide range of numbers of distant 

18 subscribers -- of subscribers. I'm going to 

19 stop that. That's the last time. Let me start 

20 over again. 

21 You have got a very wide range of --

22 in terms of numbers of subscribers per 

23 subscriber group, right? 

24 

25 

A. 

Q. 

That's correct. 

This could go from the low thousands 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

1543 

1 up to certainly, necessarily, at least the tens 

2 of thousands, it could go up to the hundreds of 

3 thousands, right? 

4 A. Yes. I don't know the exact ranges, 

5 but the data in front of me suggest that it has 

6 a very wide range. 

7 Q. I think we had one witness earlier 

8 here who said there was one distant signal that 

9 only went to four subscribers. So that's a 

10 really small subscriber group, right? 

11 A. I wasn't aware of that, but that's 

12 possible. 

Q. Yeah, okay. So, anyway, we have got a 13 

14 big range of different numbers of subscribers. 

15 And, of course, the fees, as we have discussed, 

16 that are paid are actually -- are calculated 

17 based on the receipts of the, in large part, 

18 based on the receipts of the subscriber group, 

19 correct? 

20 A. Receipts and the rate, which depends 

21 on the number of DSEs, correct. 

22 Q. Right. I mean, it is always a 

23 percentage of the receipts and it is just a 

24 matter of whether it is between 1 and 

25 3 percent, or maybe a little bit more, 
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1 depending on the number of DSEs? 

That's true. 2 

3 

A. 

Q. Okay. I think you said that for these 

4 cable systems over 93 percent of revenues come 

5 from subscription fees, right? 

6 A. For -- for cable systems in general, 

7 and 100 percent for distant signal carriage. 

8 Q. Okay. All right. So not to put too 

9 fine a point on it, but the more subscribers 

10 you are going to have, the more receipts you 

11 are going to have. Right? 

12 

13 

14 

15 

16 

A. 

Q. 

I agree. 

All right. So I have got a 

hypothetical for you. All right? 

A. Okay. 

Q. I am a cable system operator in this 

17 hypothetical. I come to you, Dr. Crawford, we 

18 are in desperate need of an economist. Okay? 

19 Because I have got this small system out here, 

20 all right, just only a thousand subscribers. 

21 Okay? I need to figure out that we have got 

22 some serious cash flow problems. I need to 

23 boost my receipts by 10 percent. Okay? 

24 

25 

A. 

Q. 

Okay. 

All right. I have got a thousand 
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1 subscribers. I need to boost my receipts by 

2 10 percent. I don't want to change anything 

3 else. 

4 Holding everything else equal, okay, 

5 how many subscribers do I need to go out and 

6 get for that subscriber group to boost my 

7 receipts by 10 percent? And I don't want to 

8 change anything else. 

9 A. I mean, 10 percent, you want 

10 10 percent of a thousand would be a hundred. 

11 

12 

13 

14 

15 

Q. 

A. 

Q. 

100. 

Yeah. 

100. Great. Okay. Dr. Crawford, you 

are a genius. It worked. Okay? I got my 

hundred subscribers. All right? And it did, 

16 in fact, boost my revenues by 10 percent in 

17 that -- in that subscriber group, in that 

18 system or subscriber group. Okay? 

19 So now, okay, I want to move you up to 

20 the big time. All right? I have got a big 

21 subscriber group over here, 100,000 

22 subscribers. Okay? And I want to do the same 

23 thing, exactly the same thing. I am going to 

24 boost it by 10 percent. I just have to find 

25 100 subscribers, right? I can add 100 
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10 percent, right? 

A. Clearly not. 

1546 

4 Q. Okay. Well, what do you mean "clearly 

5 not"? I mean, I -- I saw your written 

6 testimony. Okay? I saw you said that the 

7 number of subscribers associated with the log 

8 of fees paid. You just boosted my log of fees 

9 paid by .95, .095, right, almost .1. When I --

10 when I added 100 subscribers, that's all I want 

11 to do. I just want to boost my log of fees 

12 paid, my log of revenues, my log of receipts, 

13 by less than .1. I can do that by adding 100 

14 

15 

16 

17 

subscribers to my 100,000 subscriber system. 

Right? 

A. 

Q. 

No. No. 

You can't? So a level subscriber -- a 

18 level increase in the number of subscribers is 

19 not associated with a log increase in fees 

20 paid. Correct? Am I right? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

In your, yeah, in your examples, yes. 

Is it different in the real world? 

No. So --

Okay. Okay. So whether -- I mean, 

25 this -- whether I'm in the regulatory 
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1 environment, whether I'm in a free market 

2 environment, I'm not going to increase my 

3 receipts through a level increase in 

4 subscribers, am I? 

No. 5 

6 

A. 

Q. Let's turn to -- let's take a look at 

7 Exhibit 5007. This is Dr. Erdem's rebuttal 

8 statement. 

9 Did you conduct any test as to whether 

10 taking the log of number of subscribers would 

11 change your results? 

12 

13 

14 

15 

16 

A. 

Q. 

I did not, no. 

You saw that Dr. Erdem did? 

A. I did. And I spoke to that issue in 

my direct testimony. 

Q. Okay. So let's pull this up, model 

17 model 1. Okay? We can blow it up. Model 1 is 

18 Dr. Crawford's non-duplicated analysis. He did 

19 a similar one with both of your analyses. 

20 Right? 

21 

22 

A. 

Q. 

I believe that's right, yes. 

So this is -- this is one example but 

23 there was another similar example with your --

24 with your -- where you are not including your 

25 non-duplicated analysis. Correct? 
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I believe that's correct. 

Okay. All right. So taking a looking 

3 at these results here, all right -- actually, 

4 Jessica, can you lower that a little bit so we 

5 can also see Model 0? Because Model 0 is your 

6 actual results, right? 

7 

8 

A. 

Q. 

I'd have to compare it but assuming 

It is just Dr. Crawford's 

9 non-duplicated analysis. 

10 A. Yeah, it looks a little bit different. 

11 But, I mean, a bit different. As I recall, for 

12 example, the joint sports I thought was at 35.2 

13 and I see 32.9. I am not sure what is driving 

14 

15 

that. 

Q. 

16 one. 

17 

18 

19 

20 

21 

22 

23 

A. 

that's 

Q. 

A. 

earlier 

Q. 

A. 

Remember, this is the non-duplicated 

All right. Non-duplicated. No, 

- - but I 

That's what you remember? 

That's what I think I remember from 

today. 

Okay. 

But it's inessential, I think. The 

24 qualitative pattern is --

25 Q. You would agree that when that -- that 
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1 when your number of subscribers variable is log 

2 transformed, CTV's share goes down from 

3 17.46 percent down to on average 6.35 percent? 

That's correct. 4 

5 

A. 

Q. Of course it is still over-fitted, 

6 right? 

7 

8 

A. 

Q. 

No. 

You didn't test -- you didn't you 

9 didn't test a transformation like this to see 

10 what effect it would have? 

11 A. No, because I strongly feel that 

12 including log subscribers is not an appropriate 

13 specification as an explanatory variable. 

14 

15 

Q. So in what hypothetical, we're trying 

to value a hypothetical market here, okay, in 

16 what hypothetical universe is the log of fees 

17 paid going to vary with the level number of 

18 subscribers? 

19 A. So -- and this is -- so I think this 

20 is an important distinction in an effects 

21 regression. So if the subscribers variable was 

22 my key variable of interest, then I would be 

23 sensitive to some of the criticisms that you're 

24 raising, that one really would want to be 

25 careful to make the specification such that it 
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1 really was measuring the effect of interest. 

2 But here subscribers is playing a 

3 different role. It is playing the role of sort 

4 of a control variable to account for the fact 

5 that some systems just different size. I even 

6 considered not including it at all. 

7 But I worried that if I didn't include 

8 some measure of subscribers I clearly felt 

9 that including log subscribers would be a 

10 mistake because it would approximate the 

11 royalty formula. And so I thought maybe I 

12 should just drop it, but if you drop it, then I 

13 might be missing important elements in market 

14 size that could possibly be correlated with my 

15 key effects of interest, and, therefore, I 

16 included it. 

17 But it was -- it was a variable I 

18 thought quite a bit about and -- and ultimately 

19 I agree there is a superficial mismatch but 

20 since it is a control variable and it is not 

21 the core focus of my analysis, I was happy to 

22 include it. 

23 Q. Well, what it essentially means is 

24 that lower level -- at lower levels of fees, of 

25 fees paid, you are essentially under-counting 
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1 for the influence of subscribers, right? 

2 

3 

A. 

Q. 

I don't think that's right. 

And at higher levels of fees paid, you 

4 are essentially over-counting for the influence 

5 of subscribers, right? 

6 

7 

8 

A. 

Q. 

So the -- the 

May I have the ELMO again? 

JUDGE STRICKLER: Were you in the 

9 middle of an answer? 

10 

11 

12 

13 

14 

15 

it was 

THE WITNESS: Yeah, I don't know if -

MR. MacLEAN: I apologize. 

THE WITNESS: I mean, as I mentioned, 

including subscribers wasn't meant to 

be a core effect of interest. It was just 

meant to control broadly for the different size 

16 of the systems across it. 

17 BY MR. MacLEAN: 

18 Q. But how is it controlling for anything 

19 if you are -- if you are associating it with an 

20 effect that isn't -- that doesn't reflect 

21 reality? 

22 A. I mean, the number of subscribers is a 

23 measure of the different size of subscriber 

24 groups. So it is, rather than taking a strict 

25 interpretation of I increased this many 
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1 subscribers and my royalties go up by this, it 

2 is, rather, instead just roughly capturing the 

3 fact that different systems of different size 

4 are going to have different royalties. 

5 It is not going to be the perfect 

6 match, but if we -- if I did do the log 

7 transformation, then I can't do my analysis at 

8 all. The log transformation just replicates 

9 the royalty formula. I even considered 

10 dropping subscribers. And qualitatively my 

11 results are the same. 

12 

13 

14 

15 

Q. 

A. 

Q. 

A. 

Qualitatively they are? 

Yes. 

Did you drop subscribers? 

I mean, after the -- after reading the 

16 Erdem rebuttal, then I explored what happens if 

17 I dropped subscribers. And the point estimates 

18 are within the standard errors of my -- my 

19 final analysis. 

20 Q. You conducted an analysis in which you 

21 dropped the number of subscribers? 

22 

23 

24 

A. 

Q. 

Yes. 

Have you produced that to us? 

MR. STEWART: Objection. Dr. Crawford 

25 isn't responsible for producing documents, nor 
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2 

3 

evidence that we filed. 

JUDGE BARNETT: Dr. Crawford, you 

4 conducted this test or this analysis after 

5 reading Dr. Erdem's direct testimony or 

6 rebuttal testimony? 

7 THE WITNESS: After his rebuttal 

8 testimony. 

1553 

9 JUDGE BARNETT: Okay. Did you produce 

10 a report after you did this test? 

11 

12 

THE WITNESS: Produce a report? No. 

JUDGE BARNETT: Did you write anything 

13 up? Did you provide it to your counsel? 

14 

15 

16 

curious. 

THE WITNESS: No, no. I just -- I was 

JUDGE BARNETT: Okay. Objection 

17 sustained. 

18 BY MR. MacLEAN: 

19 Q. Of course even if it didn't, if you 

20 are dropping the number of subscribers, you are 

21 just dropping it as a control variable, right? 

22 

23 

A. 

Q. 

Yes. 

Okay. If you are, for example, 

24 undercounting or under -- if your control 

25 variable undercounts, basically, the influence 
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1 of the number of subscribers, then you wouldn't 

2 necessarily expect it to have much of an 

3 influence to drop the number of subscribers, 

4 would you? 

5 A. I don't necessarily agree with that 

6 line of logic. 

7 Q. Let's try to graph this, because I 

8 think it is helpful to, you know, for people to 

9 be able to visualize. 

10 JUDGE FEDER: Mr. MacLean, can you 

11 slide that to the right a little bit? We can't 

12 read the legend. 

13 

14 

15 

16 

17 

MR. MacLEAN: Oh, I'm sorry. 

JUDGE FEDER: And also, just for the 

record, describe what you have on the axes. 

MR. MacLEAN: Absolutely. 

JUDGE FEDER: Thank you. 

18 BY MR. MacLEAN: 

19 Q. Okay. So I have drawn up axes here 

20 relating log, okay, of receipts. Now, imagine 

21 this is not a logarithmic scale, okay, I am 

22 just putting log receipts as my axis. Okay? 

23 

24 

A. 

Q. 

I understand. 

All right. So there will be a curve. 

25 Okay? Be ready. All right. And then against 
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1 the number of -- the level number of 

subscribers. Okay? 

Okay. I understand. 

2 

3 

4 

A. 

Q. So what I'm going to expect, along the 

5 lines of the hypothetical we did earlier, 

6 right, is that at low numbers of subscribers, 

7 the slope is going to be pretty steep because 

8 as I add subscribers, as I add a level number 

9 of subscribers, I'm adding a lot to the log. 

10 Right? 

11 

12 

A. 

Q. 

I think that's right. 

Okay. As the number of subscribers 

13 gets higher, it is going to curve, right? 

14 

15 

A. 

Q. 

I agree with that, yes. 

Okay. Because at high levels of 

16 receipts, I add a few more subscribers, and it 

17 is not -- it is it is contributing maybe a 

18 level amount to my receipts, but it is not 

19 contributing a level amount to the logarithm of 

20 my receipts. 

21 

22 

A. 

Q. 

I agree. 

Now, if you were to do a regression, 

23 if you had these data points, you know, along 

24 the lines, right, okay, if you were to do a 

25 regression with these data points and if you 
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1 were to do it as a linear regression, by 

2 definition it means you're going to find one 

3 slope. Right? It is going to be -- you are 

4 basically going to be taking the average? 

Yes, that's correct. 5· 

6 

A. 

Q. Okay. Now, in the regression, for the 

7 purpose of the coefficients, what's important 

8 here at any given -- what is important here is 

9 the slope. Right? The slope is basically the 

10 coefficient. Right? 

11 

12 

A. 

Q. 

That's correct. 

Okay. So at these low levels of 

13 subscribers down here (indicating), low levels 

14 of subscribers, low levels of receipts, the 

15 actual slope in reality, you might say, is 

16 fairly steep. It is a fairly high if you 

17 had a coefficient like this, it would be a 

18 fairly high coefficient. Right? 

19 

20 

A. 

Q. 

That's correct. 

The level -- the linear coefficient, 

21 though, is less steep? 

22 

23 

A. 

Q. 

I agree with this, yes. 

Right? So at low levels of 

24 subscribers, the coefficient that you are 

25 getting for that gamma is going to be lower 
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1 than what the number of subscribers are 

2 actually contributing to the log of fees paid. 

3 Right? 

4 

5 

A. 

Q. 

I think this is correct, yes. 

Okay. Somewhere in the middle it 

6 averages out. Your linear coefficient is going 

7 to be approximately the same as your -- as your 

8 I mean, there is a point, there is 

9 necessarily a point at which they are exactly 

10 the same as the -- as the actual contribution 

11 of number of subscribers to the log of fees 

12 paid. Correct? 

13 A. That's correct. 

14 

15 

Q. Okay. And then at high levels, your 

linear coefficient is going to be steeper, 

16 meaning higher, than what the actual 

17 relationship between fees -- between the number 

18 of subscribers is to log of fees paid. 

19 Correct? 

20 

21 

A. 

Q. 

That's correct. 

I mean, this is, in fact, an example 

22 of a regression specification, or a 

23 coefficient, okay, that is introducing bias at 

24 the ends. Right? 

25 A. No. I mean, we have to be careful to 
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1 remember, in an effects regression, we care 

2 about the key explanatory variables of 

3 interest. So the bias I worry about would be 

4 whether this would have an effect on the 

5 parameters on the minutes that are feeding into 

6 my royalty calculation. 

7 So this, I would say, I wouldn't call 

8 it biased. I would say it is an approximation. 

9 It is a linear approximation to a potentially 

10 non-linear relationship. 

11 Q. Well, the reason you are controlling 

12 for subscribers in the first place is because 

13 of your expectation that bigger systems are 

14 

15 

16 

going to pay more fees. Right? 

A. 

Q. 

Yes, yes. 

Okay. And you want to control for 

17 that so we're trying to narrow down, narrow 

18 down what you are looking at to just those --

19 those variables that you are interested in, 

20 right? 

21 A. Well, no. I mean, the reason I 

22 control for, I want to control for system size 

23 is to make sure that it is not somehow biasing 

24 the key effects that I am interested in. 

25 Because, I think, plausibly because 
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1 royalties vary with system size, you would want 

2 to include some measure of it. And the log 

3 measure was unsuitable for the reasons I raised 

4 earlier, and so I went with the linear 

5 measurement. 

6 Q. If you had gone with the logarithmic 

7 measure, if you had controlled for the log 

8 number of subscribers instead of the linear 

9 number the level number of subscribers, you 

10 would have gotten very different results, 

11 right? 

12 A. Yes, but, as discussed, that's 

13 inappropriate in my opinion. 

14 

15 

Q. All right. Another -- another 

difference between your specification and 

16 Dr. Israel's is you control for the number of, 

17 in one version, the number of distant signals, 

18 and then in another version you control for 

19 both the number of distant signals and the 

20 total number of what you call non-duplicated 

21 minutes. Correct? 

22 A. That's correct. 

23 Q. Okay. And I think you discuss in your 

24 oral testimony, Dr. Israel does not control for 

25 the number of signals, the number of distant 
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1 signals, but he does have a variable for other 

2 

3 

4 

prorated minutes. Correct? 

A. 

Q. 

That's correct. 

Okay. And so, in essence, I mean, 

5 when you do a regression, you do want to have 

6 -- you do want to have accounted for all the 

7 different factors that can have an influence, 

8 right? 

9 

10 

A. 

Q. 

That's correct. 

Okay. And so one way or the other, I 

11 mean, you either need to control for total 

12 minutes or you need to control for other 

13 minutes? 

14 

15 

16 

A. 

Q. 

A. 

That's correct, yes. 

At least that's the best way to do it? 

I mean, either way works. So -- but 

17 you want to do one or the other. 

18 

19 

20 

Q. 

A. 

Q. 

Right. Not both? 

Not both. 

Right. Because if you did both, then 

21 you have a multicollinearity problem? 

22 A. If -- if literally you do both, you 

23 have what he calls the multicollinearity 

24 problem, which means that one of the variables 

25 would sort of just drop out of the regression. 
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1 

2 

But if you do both in a way that is a 

little bit different, so, for example, if you 

3 multiply one of the -- the total by another 

4 variable, as I discussed Dr. Erdem did, then 

5 qualitatively you are adding both. And that 

6 can cause the problems in correctly measuring 

7 the relative effects of that. 

8 Q. Just to make clear, the 

9 multicollinearity that you are talking about, 

10 that's why, for example, your indicator 

11 variables that worked at a system level were 

12 dropped out, right, because they were 

13 multicollinear? They were collinear with the 

14 -- with the indicator variables that you --

15 that were in the fixed effects? 

16 

17 

A. 

any 

That's correct. Just for the record, 

variables that are multicollinear means 

18 you can derive the value of one variable from 

19 the others. And so, for example, a minimum fee 

20 indicator, a minimum fee dummy variable can be 

21 derived from the sum of the dummy variables for 

22 all the systems that have minimum -- that have 

23 the that pay the minimum fee. And so that's 

24 why it drops out. And this is called 

25 multicollinearity. 
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Q. Okay. I am going to write up two 1 

2 simple sort of form specifications, okay, so-we 

3 can demonstrate the similarities and 

4 differences between, I will say, controlling 

5 for other and controlling for all. Okay? 

6 

7 

A. 

Q. 

Okay. 

And you understand -- you understand 

8 what I mean, right? 

9 

10 

A. 

Q. 

I do. 

All right. So we will have one 

11 specification here, I am going to use all 

12 betas, but you can use gammas if you want. 

13 

14 

15 

Okay. So here I have written out Y, 

that's the dependent variable, equals beta 

zero, that's the constant, plus beta 1 alpha, 

16 this is my coefficient with the variable alpha, 

17 right? 

18 

19 

20 

21 

22 

23 

24 

25 

to 

A. 

Q. 

A. 

Q. 

make 

A. 

Q. 

A. 

I see beta lx alpha. 

Times. 

Oh, times, I see. 

Okay. I am making this - - I'm trying 

it easy for everybody. 

That's fine. I understand. 

Beta 1 times A, variable A. Okay? 

Okay. 
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3 

Q. 

A. 

Q. 

Plus beta 2 times variable B. 

Yes. 

Okay. So I am looking at two 

4 different, a couple of different variables 

5 here. 

Yes. 

1563 

6 

7 

A. 

Q. And then I know that there are other 

8 things that are in my set, that aren't really A 

9 or B, but I want to try to catch everything so 

10 I will include a beta 3 times other. 

11 

12 

A. 

Q. 

That's correct. 

Okay? So this is one -- this one is 

13 more like Dr. Israel's specification. 

14 

15 

16 be 

A. 

Q. 

That's correct, yes. 

Okay. And then more like yours would 

again, I am using betas instead of 

17 gammas, but it doesn't matter, right? 

18 

19 

20 

A. 

Q. 

Right, it does.not matter to me. 

(Laughter.) 

Okay. Similar specification, but 

21 instead of controlling for other minutes, we're 

22 controlling for I mean, well, whatever it is 

23 we're measuring by the specification, we're 

24 controlling for everything instead of just what 

25 we have left out. 
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A. I think it is important to clarify 

that, at least as you write it here, I'm 
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3 interpreting all to be the sum of A plus B plus 

4 other. 

5 Q. Right. I mean, it could be, or all 

6 could be like some factor of the sum of A plus 

7 B with other? 

8 A. Yes, agreed. Something that is 

9 perfectly correlated with the sum of A plus B 

10 plus other. 

11 Q. Okay. Good. So we have got -- and 

12 now let's try to understand the difference. 

13 Because, I mean, these are -- there are two 

14 different ways of kind of getting to the same 

15 place. 

16 

17 

A. 

Q. 

Yes. 

But, but there is an important 

18 difference between them. Right? 

19 

20 

A. 

Q. 

Yes, there is. 

With respect to the first, the more 

21 Israelite coefficient, specification, the one 

22 where we're controlling for other, what are --

23 our coefficient for, say, A, for example, is 

24 going to be, if I add an A, how much value, how 

25 much is the adding of that A holding all else 
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2 

3 

A. 

Q. 

That's correct. 

Okay. And when you are controlling 

1565 

4 for all, more like your specification, holding 

5 all else equal, if we add an A and take 

6 something else away, how much have we changed 

7 Y. Right? 

8 

9 

A. 

Q. 

If we take other away. 

Right. Good point. Okay. Yeah, if 

10 we take something other than A or B away. 

11 

12 

A. 

Q. 

Yes. 

So I wanted to do a little -- Your 

13 Honor, may I walk out in front of the podium 

14 

15 

16 

for just a little bit? 

JUDGE BARNETT: Certainly. 

MR. MacLEAN: Thank you. 

17 BY MR. MacLEAN: 

18 Q. Okay. I have got my box here of 

19 stuff. Okay? And let's say that I paid a 

20 certain price for all the very valuable stuff 

21 in this box. Okay? I have got binder clips. 

22 I have got a pink calculator. Okay? 

23 I said -- I said, hey, I have got to 

24 examine Dr. Crawford. I might need to do 

25 logarithms. Can you get me a calculator? This 
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1 is what they brought me. All right. 

2 So I have got a bunch of stuff in the 

3 box. Okay? It all has some value. Presumably 

4 somebody bought it. Okay? Let•s say I paid a 

5 certain amount for this box. Okay? 

6 

7 

A. 

Q. 

Okay. 

And -- and let•s say that you had 

8 data, you know, about what was in a bunch of 

9 boxes, a whole bunch of different boxes, and 

10 how much was paid for that box. Okay? 

11 

12 

A. 

Q. 

Okay. 

Let's say over all this data you find 

13 that if I -- and let's say we're using the 

14 

15 

16 

17 

doctor more like Dr. Israel's specification 

here. Okay? 

A. 

Q. 

Okay. 

You find that when I add a marker, on 

18 average the price of the box goes up 50 cents. 

19 Okay? 

20 

21 

A. 

Q. 

Okay. 

Okay. Let•s say the markers are A. 

22 All right? 

23 

24 

A. 

Q. 

Okay. 

I have got markers. I have got 

25 calculators. I have got other things. Okay? 
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1 If that's what you find overall, what would you 

2 say is the value of the parameter for A, the 

3 beta 1 for A is? 

4 A. So, I mean, if exploiting variation in 

5 boxes and number of pens, if every pen was 

6 always worth 50 cents, you would expect that 

7 beta 1 should be 50 cents. 

8 Q. And it, of course, doesn't have to be 

9 every pen; just on average? 

10 A. Exactly. That's correct. Thank you. 

11 On average the pen should be worth 50 cents. 

12 Q. Now let's do it more like your 

13 specification, where we're controlling for all. 

14 Now, I have got a bunch of items in this box. 

15 Okay? And I am going to throw -- put in my 

16 pen. Okay? And I am going to take out my 

17 Purell, all right, flu season. 

18 I am going to take olit my Purell. Now 

19 I find that on average, over many, many 

20 observations, I find that when I -- when I do 

21 this, the value of the box goes down by $2. 

22 Okay? 

23 

24 

A. 

Q. 

Okay. 

What's my -- what's my coefficient for 

25 A now, my pen? 
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1 

2 

A. So A would -- the beta 1 would measure 

the value of the pen relative to the value of 

3 other, which in this case let's assume other is 

4 always Purell, so it would measure the value of 

5 the pen relative to the value of the Purell, so 

6 to suggest maybe the Purell is worth maybe 

7 $2.50. 

Q. Well, you only know that because we 8 

9 did our -- our our -- we did the Israelite 

10 valuation where I already told you the pen is 

11 worth 50 cents. Right? 

12 A. Right. So that you know that the 

13 value of A is roughly $2 less than the value of 

14 

15 

other. 

Q. Okay. So if I wanted to know the 

16 marginal value of a pen in that hypothetical, I 

17 would actually need to add the marginal value 

18 of a bottle of Purell? 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

Well, there is 

Yes. 

Yes. 

in your example? 

The coefficient that you would get 

23 isn't actually marginal value. It's marginal 

24 value minus the value of -- the marginal value 

25 of an other item. Right? 
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A. 

Q. 

The coefficient here, yes. 

And that's, in fact, what your 

3 coefficient does. When you come up with a 

1569 

4 coefficient for, say, devotional minutes, your 

5 coefficient, as Dr. Israel says, my coefficient 

6 says the value of a devotional minute is X. 

7 Your coefficient, if you just look at the 

8 coefficient, says the value of a devotional 

9 minute is either X more or X less than the 

10 value of an other minute, an uncategorized 

11 minute? 

12 A. No, not an uncategorized -- well, 

13 either a big -- uncategorized has its own 

14 

15 

16 

variable. So it is relative to either a Big 3 

network minute or an off-air minute. 

Q. Okay. So when you get a -- when you 

17 get a positive coefficient for devotional 

18 programming, as you did, right, you said in 

19 your direct statement, as you did, you-are 

20 actually concluding that a minute of devotional 

21 programming is worth more than a minute of Big 

22 3 network programming? 

23 A. Remember, this is Big 3 network 

24 programming in distant markets. 

25 Q. In distant markets. 
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1 

2 

A. So Big 3 network programming carried 

on distant signals in distant markets, which 

3 are non-compensable. 

4 Q. Well, but hang on now. Your 

5 coefficients include non-compensable minutes? 

6 

7 

A. 

Q. 

Yes. Oh, yeah. 

So when you get a positive 

8 coefficient, I'm not talking about -- I mean, 

9 after you get your coefficient, you then 

10 multiply basically, I mean, you do sort of a 

11 conversion to -- to take into account that you 

12 have done this in logarithms, and so you 

13 basically multiply by the fees of the system 

14 

15 

times the -- times the number of minutes that 

the system is carrying. Right? 

16 I mean, that's all just algebra. 

17 We're talking about your regression here, 

18 right? 

19 A. Actually, let me restate my previous 

20 answer, because my previous answer was correct 

21 but it was for my initial analysis. I think it 

22 is a little cleaner if we talk about the 

23 non-duplicate minute analysis because those 

24 duplicate network minutes that I just mentioned 

25 are dropped in the non-duplicate analysis. 
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So in the non-duplicate analysis I 

measure the value of a devotional minute 
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3 relative to an off-air minute where there is no 

4 programming at all. 

5 Q. Relative to the value of an off-air 

6 minute. You mean relative to the value of a 

7 duplicated network minute? 

8 A. No. Duplicated network minutes are 

9 dropped from the analysis, in the 

10 non-duplication analysis. 

11 Q. Oh, okay. I understand what you are 

12 saying now. All right. 

13 

14 

15 

A. It's okay. In my initial analysis, 

there were -- the other category was Big 3 

network programming and off-air programming. 

16 But then in -- when I got rid of 

17 duplicate network minutes, of course the Big 3 

18 network minutes were no longer included, and so 

19 then the other category in my non-duplicate 

20 analysis is just off-air minutes. 

21 Q. Wait a minute here. Wait a minute 

22 here. Your non-duplicated minutes in your 

23 non-duplicated analysis still included 

24 non-duplicated network minutes, didn't they? 

25 A. No, it -- I dropped duplicated network 
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minutes. 

Non-duplicated network minutes? 

Yes. 
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2 

3 

4 

5 

Q. 

A. 

Q. So if you have got an NBC station that 

6 is being distantly retransmitted, that 

7 non-duplicated minutes number includes the 

8 minutes on that, you know, the NBC network 

9 minutes on that station, as long as there is 

10 not a local NBC affiliate in that market. 

11 Right? 

12 A. That's the key part. As long as there 

13 is not a local NBC affiliate in that market, 

14 

15 

that's correct. 

Q. Right. Right. And so you did get a 

16 positive -- a positive coefficient for 

17 devotional in your non-duplicated minutes 

18 analysis, right? 

19 

20 

A. 

Q. 

That's correct. 

Okay. Which would imply that 

21 devotional minutes are actually worth more than 

22 network minutes that aren't duplicated by a 

23 local station? 

24 

25 

A. 

Q. 

I think that's right. 

But you didn't add back in, when you 
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1 are calculating marginal values, you didn't add 

2 back in the value of those network -- those 

3 non-duplicated network minutes that this 

4 devotional programming in your model is 

5 supposedly replacing. Right? 

6 A. So I did not. I am trying to think if 

7 it I am trying to think if it would matter. 

8 Q. You should have, should you? 

9 A. Well, that's what I am trying to think 

10 about now. 

11 

12 

13 

14 

15 

16 

17 

Q. I mean, it is important whether you 

should or shouldn't, right? 

A. I feel very much - -

Q. Because the minute of a network - - of 

network programming, that could be substantial, 

right? 

A. Yeah, but so the - - when one does this 

18 relative calculation, it basically would shift 

19 up or down all the coefficient minutes and 

20 there would be a common level shift. 

21 Q. 

22 right. 

23 

24 

A. 

Q. 

Right, a level shift. That's exactly 

Yeah. 

And for a -- and where your 

25 coefficient is fairly low, as like for a 
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1 devotional, you know, minute, for example, 

2 compared to where your coefficient is fairly 

3 high, like a commercial television minute, 

4 right, that level shift as a logarithm is going 

5 to affect the devotional minute a lot more than 

6 the commercial television minute, isn't it? 

7 A. No, because the -- the -- this is all 

8 happening after -- the coefficient -- ah, so 

9 it's not so easy to figure out as I sit here. 

10 Q. 

11 algebra 

A. 

Q. 

Well, we're about to do some 

Okay. 

-- to demonstrate it. But you see 

12 

13 

14 

15 

16 

what I am saying, right? 

A. 

Q. 

I see where you are going. All right. 

And isn't it correct that if your --

17 you are talking about a level shift, not in the 

18 variable, a level shift in the coefficient, 

19 right? 

20 

21 

A. 

Q. 

Yes, that's correct. 

So let's say just hypothetically that 

22 your regression comes to the conclusion that, 

23 you know, the coefficient for devotional is, 

24 say, 10 cents a minute. Okay? I know that's 

25 not what you come to. I am just making the 
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2 

3 

A. 

Q. 

Sure. 

10 cents a minute. Okay? Your 

4 coefficient for news, say, okay, a dollar a 

1575 

5 minute. Okay? Again, just trying to make the 

6 math easy. All right? If I found out that 

7 network programming is worth 5 cents a minute, 

8 okay, then how is that going to influence 

9 how would that influence the devotional 

10 coefficient? 

11 A. So the -- the problem with your 

12 example is that the coefficients that are 

13 that would be shifted would be the parameters. 

14 

15 

16 

17 

18 

And those are not the same thing as the average 

value per minute. 

Q. 

A. 

There is a -- there is a --

True. 

So that's the part of the math that 

19 I'm considering. 

20 

21 

Q. True. But to get to your marginal 

value, you simply multiply I mean, you do 

22 this because I understand you have got your 

23 dependent variable is a logarithm. 

24 

25 

A. 

Q. 

That's exactly right, yes. 

You have an estimated approach for 
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1 converting your beta, which is supposed to 

2 influence your logarithm, to an average of 

3 something that is supposed to influence a level 

4 amount of fees paid, right? 

5 

6 

A. 

Q. 

Yeah. 

And your conversion is simply -- you 

7 just multiply that coefficient times the --

8 

9 

A. 

Q. 

The royalty. 

-- the royalty for each system and 

10 then multiply it by the number of minutes on 

11 that system? 

12 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Q. 

The number of compensable minutes. 

Compensable minutes. Thank you. 

Yes. 

The number of compensable minutes. 

That's right. 

So that's sort of your rough 

18 estimation of how you can convert what -- what 

19 started as a logarithm into a level number? 

20 

21 

A. 

Q. 

Exactly, yes. 

So let's put that aside. Okay? I 

22 mean, we're looking at just the coefficients. 

23 Okay? So this is the coefficient of how a 

24 variable is going to influence the -- the log 

25 amount of fees paid. Okay? 
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A. 

Q. 

Yes. 

So let's say -- okay. Now I 

3 understand why you got a little confused. 

4 Okay. 

1577 

5 Let's just say, to make math easy, the 

6 coefficient that you get for devotional minutes 

7 is .001. Okay? 

8 

9 

A. 

Q. 

Okay. 

And let's say that the coefficient 

10 that you get from commercial television minutes 

11 is .01. Okay? 

12 A. Okay. 

13 Q. And let's say that you were -- you 

14 

15 

were able to determine that your coefficient 

for non-duplicated network minutes was, 

16 say, .0005. Okay? Half of -- half of the 

17 coefficient that I gave you for devotional. 

18 All right? 

19 

20 

A. 

Q. 

I understand. 

How would that influence the 

21 coefficient for devotional programming versus 

22 how it would influence the coefficient for CTV 

23 programming? 

24 A. I mean, it would move both 

25 coefficients up by this -- this .005. 
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Q. By .005. So the devotional 1 

2 coefficient in the hypothetical I just gave you 

3 would go up to .015? 

4 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Right? 

That's correct. 

From .01 to .015? 

That's right. 

And the CTV coefficient would go 

10 from .1 to .105. Right? 

11 A. That's correct. But I am not sure 

12 that it has an effect on the shares that come 

13 out of the calculation. 

14 

15 

Q. Well, the shares, the shares that you 

are getting basically just come from 

16 multiplying the coefficient times the amount of 

17 fees paid times the number of minutes on each 

18 

19 

signal 

A. 

on each station? 

Right, but if all shares move up by 

20 the same proportional amount, then there would 

21 be no impact on the relative shares. 

22 Q. Well, I mean, we can try that if you 

23 want. 

24 So let's say we have got -- we will 

25 just use the examples I just gave. All right? 
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1 So you have got CTV minutes and times, okay, 

the coefficient that you got. 

Yes. 

2 

3 

4 

A. 

Q. Times the fees paid by a system, and 

5 then you have summed this up over all the 

6 systems, right? 

7 A. That's correct. 

8 Q. Okay. And I said system. I really 

9 meant subscriber group. 

10 

11 

A. 

Q. 

Subscriber group. 

You have summed this up over all the 

12 subscriber groups. Okay? 

13 So, I mean, I am not, by adding 

14 

15 

16 

17 

the .05 -- the .005, I am not changing the fees 

paid, right? 

A. 

Q. 

The royalty doesn't change. 

Right, the royalty doesn't change. 

18 The number of minutes doesn't change. 

19 

20 

A. 

Q. 

That's correct. So it is just 

The only change is this (indicating), 

21 this goes to 0.105. So it goes up by -- it 

22 goes up by 5 percent, right? 

23 

24 

A. 

Q. 

That would appear to be true. 

Okay. And so now let's do the same 

25 thing, okay, with devotional minutes times, we 
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1 said .01, times fees paid, okay, and then so 

2 this is the -- and you summed this up over all 

3 the systems, okay? Right? 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

Um-hum. 

Is that right? 

Yeah, correct, yes. 

Now, so if I am going to substitute 

8 this with now .015, right, I haven't changed 

9 fees paid, right? 

10 A. That's correct. 

11 Q. I haven't changed the number of 

12 minutes, right? 

13 A. Right. 

14 Q. So I have -- I have just put -- I have 

15 just raised my devotional share by SO percent, 

16 

17 

given these given this hypothetical, right? 

A. No, not necessarily, because remember 

18 everything else is going up as well. 

19 

20 

21 

Q. 

A. 

Q. 

Okay. I see what you ar~ saying. 

Do you see what I'm saying? 

Well, my devotional share relative to 

22 CTV, I have -- I have -- devotional has gone up 

23 as a percentage a lot more than CTV goes up? 

24 

25 

A. 

Q. 

Yes, that's true. 

Okay. You agree that in both cases it 
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1 would be a level increase in the -- in the 

coefficient? 

That's correct. 

2 

3 

4 

A. 

Q. Okay. I know you are still thinking 

5 about it. Are you ready to agree with me that 

6 you should have taken into account the value of 

7 the -- of the coefficient that would be implied 

8 for the non-duplicated network programming? 

9 A. So I am not sure that I do. I am not 

10 sure that I do. 

11 

12 

13 

14 

15 

Q. 

A. 

Q. 

And you are not sure that you don't? 

And I am not sure that I don't. 

Okay. Was Dr. Israel wrong to control 

for other instead of all? 

A. I think they are -- I consider them 

16 both reasonable specifications. I don't think 

17 he was wrong in particular or that I was wrong 

18 in particular. 

19 Q. Actually you don't know if you were 

20 wrong, right? 

21 A. Yeah. 

22 Q. Okay. Another difference between your 

23 specification and Dr. Israel's, you used 

24 subscriber group level data and you include 

25 fixed effect by system, correct? 
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That's correct. 1 

2 

A. 

Q. As we said before, that really means, 

3 whereas Dr. Israel is looking at variation 

4 among systems, your regression looks solely at 

5 variation among subscriber groups within 

6 systems, correct? 

7 

8 

A. 

Q. 

That's correct. 

So what you are really saying is that 

9 among subscriber groups of a system, and the 

10 interpretation of your -- of your regression 

11 would be that, among the subscriber groups of a 

12 system, okay, averaged out over all the 

13 different systems, you are going to expect that 

14 the higher-paying, higher fee-paying subscriber 

15 groups are retransmitting comparatively more 

16 minutes of, say, CTV programming than the lower 

17 paid -- paying subscriber groups? 

18 

19 

A. 

Q. 

20 saying. 

21 

22 

A. 

Q. 

I mean, that's what the data tells me. 

I understand, yeah, that's what I am 

Yes. 

Okay. That's after controlling for 

23 the total number of distant minutes or the 

24 total number of distant signals, right? 

25 A. That's correct. 
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1 

2 

Q. And also controlling for the number of 

subscribers for each of those subscriber 

3 groups? 

4 

5 

A. 

Q. 

That's correct. 

Okay. Now, as we said before, about 

6 half of all the systems only have one 

7 subscriber group, so they are not contributing 

8 at all to your -- to your coefficients? 

9 A. That's correct, although it is a 

10 smaller share of subscriber groups. 

11 Q. Now, earlier we were talking about, 

12 about those systems that have subscriber 

13 groups, you know, maybe some subscriber groups 

14 receiving a station on a local basis and 

15 another subscriber group receiving a station on 

16 a distant basis. Right? 

17 

18 

A. 

Q. 

That's correct. 

Okay. Where -- where is something 

19 like that likely to happen? 

20 A. Oh, I imagine for systems that overlap 

21 multiple DMAs, where a DMA is a Designated 

22 Market Area, television market. 

23 Q. All right. One thing, one place I 

24 want to key up. Let's take a look at page 12, 

25 paragraph 41, of your written direct statement. 
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1 Okay. Is it up? Okay. Here it is. Good. 

2 All right. Let's take a look at 

3 paragraph 41. All right. Let's start this on 

4 page 12 here, second line, the sentence that 

5 begins "for example." Okay? 

6 

7 

A. 

Q. 

Um-hum. 

"For example, if households in 

8 adjacent markets are more likely to have 

9 similar interests than households in widely 

10 separated markets, this can help explain why 

11 more than 90 percent of all non-super-station 

12 distant signals are imported from within 150 

13 miles of the community receiving the signal." 

14 

15 

16 

A. 

Q. 

Right? 

That's correct. 

And your -- and your -- this 

17 particular factoid that 90 percent of 

18 non-super-station distant signals that are 

19 imported are imported from within 150 miles of 

20 the -- of the -- basically of the station, 

21 correct? 

22 

23 

A. 

Q. 

Yes, that's my understanding. 

You say that -- you are basically 

24 saying, well, because adjacent markets are 

25 likely to have similar interests, this can help 
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1 explain why that would be the case. And you 

2 say help explain. 

3 Are there other factors you can think 

4 of as to why this might be the case, that 

5 stations tend to be retransmitted, 

6 non-super-stations tend to be retransmitted 

7 within about 150 miles of their -- of their 

8 of the station? 

9 A. I mean, the thing I have in mind here 

10 is that there is this idea of regional 

11 interests. So, you know, so even if you are 

12 not within the same television market, you 

13 might be interested in the -- in the activities 

14 

15 

16 

17 

nearby. 

Q. 

A. 

Q. 

That could help explain it. Right? 

Yes. 

Can you think of other reasons why 

18 this might be the case? 

19 A. That was the dominant reason. But if 

20 you have a particular reason in mind, I am 

21 happy to evaluate it. 

22 Q. Well, if a system wants to import a 

23 distant signal, and let's say it is a 

24 non-super-station, which means it doesn't have 

25 a satellite linked up. Right? If a system 
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1 wants to import a distant signal to its market, 

2 how does it get that signal in order to 

3 distribute it to its subscribers? 

4 A. I don't know that -- I am not certain 

5 of the technology that they use. 

6 Q. You agree that the signal does have to 

7 be delivered, correct? 

8 

9 

A. 

Q. 

Yes. 

Okay. Do you happen to know what a 

10 fiberoptic cable is? 

11 A. I am familiar with what a fiberoptic 

12 cable is. 

13 

14 

15 

16 

Q. As an economist, would you expect 

there to be a cost associated with -- with 

laying a fiberoptic cable? 

A. Yes, but I would imagine that the cost 

17 would be -- for laying a fiberoptic cable? 

18 

19 

Q. 

A. 

For putting one in place, yeah. 

So is the question is there a cost 

20 associated with laying a fiberoptic cable? I 

21 imagine, yes, there is a cost. 

22 Q. As an economist, you would expect 

23 there to be? 

24 

25 

A. 

Q. 

I would expect there to be. 

And you would expect that cost to 
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1 increase the longer that cable has to go, 

wouldn't you? 

For, for laying a cable? Yes. 

2 

3 

4 

A. 

Q. Yeah. How about a microwave relay, do 

5 you happen to know if microwaves can go over 

6 the horizon? 

7 A. So my understanding is that they 

8 cannot. 

9 Q. Okay. And so if you -- if you needed 

10 to relay a microwave past the horizon, you are 

11 going to need more microwave transmissions, 

12 right? 

13 

14 

A. 

Q. 

Yes. 

Would you, as an economist, would you 

15 expect there to be a cost associated with 

16 relaying those microwave transmissions? 

-17 A. Yes, but I don't think either of these 

18 costs are the material costs for transmitting a 

19 distant signal. 

20 

21 

Q. 

A. 

What's your basis for saying that? 

I would -- I mean, I wouldn't expect 

22 that, just in the sense that there is -- just 

23 distributing the distant signal is a digital 

24 object and there is, in general, the costs, the 

25 costs industry-wide for distributing digital 
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1 

2 

3 Q. Do you think they distribute signals 

4 over the Internet? 

5 A. I mean, the -- the underlying trunk 

6 technology, you know, or the technology to 

7 deliver digital programming is the same that is 

8 used for the -- for -- so I don't know this. 

9 So I don't know exactly how 

10 Q. Let's stick to what you know. Okay? 

11 I think that's a good, you know, good 

12 proposition. Okay? 

13 

14 

Do you know if there is a cost 

associated with delivering a signal a longer 

15 distance? 

16 

17 

A. 

Q. 

For distant signals, I do not know. 

Okay. So let's take a look at how we 

18 might expect this to play, a signal delivery to 

19 play out in real life. Okay. You talked about 

20 a system that maybe straddles the border, 

21 right? 

22 

23 

A. 

Q. 

Um-hum. 

Okay? So this is my border. This 

24 straight line is my border. 

25 A. I see. 
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Q. This -- you can think of this if you 1 

2 want to sort of like a Venn diagram, where this 

3 -- these are the area, the geographical area 

4 covered by the system. I have got subscribers 

5 on both sides of the border line. Okay? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

Um-hum. 

The border is the border of the DMA? 

I understood that to be true, yes. 

Okay. Let's say we have got a couple 

10 of stations, all right, these are my antennas, 

11 all right, within this DMA, okay? 

A. 

Q. 

Okay. 

Right? These stations are local to 

12 

13 

14 

15 

16 

17 

this subscriber group. 

A. 

Q. 

A. 

To both 

To this to this --

The left half of this? Okay. I 

18 understand. 

19 Q. 

20 group 1. 

21 

22 

23 2. 

24 

25 

A. 

Q. 

A. 

Q. 

These signals are local to subscriber 

I understand. 

They're distant as to subscriber group 

I understand. 

Okay. So subscriber group -- so if 
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1 the system transmits these signals, gives these 

2 signals to all its subscribers, they are --

3 they basically go into systems 2 -- subscriber 

4 group 2's fees; they don't go into subscriber 

5 group l's fees, right? 

6 

7 

A. 

Q. 

Yes. Correct. 

Now, just as a matter of, you know, 

8 the universe we live in, pretty good chance 

9 both of these subscriber groups are getting 

10 WGNA, because probably more than half the 

11 systems out there carry WGNA, right? 

12 

13 

14 

A. 

Q. 

I mean, many systems carry WGNA. 

I am actually trying to give you a 

benefit here by saying, okay, this is -- we're 

15 not just talking about minimum fees, because 

16 we're going to just say that these systems, 

17 these subscriber groups are both getting WGNA 

18 on a distant basis. Okay? 

19 

20 

A. 

Q. 

Okay. 

All right. So subscriber group 1 in 

21 this hypothetical would be paying the minimum, 

22 the minimum fee. Subscriber group 2 is going 

23 to be paying a little bit more than the minimum 

24 fee. Right? 

25 A. Okay. In this example, yes. 
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Q. In this example, right. 1 

2 

3 

Now, in this example subscriber group 

2, since most the bulk of the cable system 

4 is on the local side of the border, so to 

5 speak, subscriber group 2 is going to have a 

6 lot fewer subscribers in this example? 

7 

8 

A. 

Q. 

In this example, yes. 

Okay. So where these signals are 

9 retransmitted on a distant basis, they are 

10 going to a subscriber group that has fewer 

11 subscribers and, therefore, lower receipts than 

12 are, we'll say, main subscriber group, right? 

13 

14 

15 

A. Okay. 

Q. If this were a situation that you were 

found across, you know, averaged across all of 

16 your data on average, where a lot -- aside from 

17 super-stations like WGNA and maybe a few others 

18 that get a lot of coverage, you would expect on 

19 the whole to find that -- scratch that. 

20 Scratch that. I need to develop this a little 

21 bit more before I am ready. 

22 Are you familiar with or aware of the 

23 practice of WGNA to substitute out some of its 

24 news for other types of programming? 

25 A. I understand that to be true. 
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2 

Q. And in that circumstance you 

understand that the type of programming it 

3 tends to substitute in place of news is 

4 devotional and Program Suppliers categories? 

That is my understanding, yes. 

1592 

5 

6 

A. 

Q. Okay. So if both of these subscriber 

7 groups are getting WGNA on a distant basis, 

8 okay, because that's our hypothetical, you 

9 would actually expect both of them to be 

10 receiving, on average, a bit -- I'm talking 

11 about both non-compensable and compensable 

12 minutes because your regression doesn't 

13 distinguish that at this level, right? 

14 

15 

A. 

Q. 

That's correct. 

Okay. So you are going to expect a 

16 little bit more Devotional, a little bit more 

17 Program Suppliers on, you know, on WGNA, right? 

18 

19 

A. 

Q. 

Yes. 

And on average you would expect that 

20 these local signals are going to have, you 

21 know, as compared to WGNA, a little bit more 

22 news because WGNA is substituting out its news 

23 and putting in Program Suppliers instead, 

24 right, and Devotional? 

A. I mean, the -- are you talking about 
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1 news on the local station? 

2 Q. Yeah. Well, let's put it this way: 

3 These local stations might have news programs, 

4 right? They,might, right? 

5 A. They might, yeah. 

6 Q. And if they do, they are not 

7 substituting them out, right? 

8 A. I assume not, but I didn't analyze the 

9 news programs on local stations. 

10 Q. Okay. So if these two signals, okay, 

11 have more sports and more news than WGNA does, 

12 then that -- then ultimately what that means is 

13 system 2 is getting more sports and more news 

14 in terms of minutes, distant minutes than 

15 system 1 would be getting, correct? 

16 A. Oh, I see. Can you repeat that, 

17 please? 

18 Q. Assuming that these two local stations 

19 have more sports and more news than WGNA, the 

20 nationally-available signal --

21 

22 

A. 

Q. 

Right, yes. 

-- that would imply that subscriber 

23 group 2 is retransmitting on a distant basis 

24 more minutes of sports and news than subscriber 

25 group 1, right? 
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1 

2 

A. It is hard to say because we haven't 

talked about what are the local signals 

3 available in subscriber group 2. 

4 Q. I just said, though, they have more 

5 sports and more news than WGNA. 

6 A. No, but the local stations in 

7 subscriber group 2. So subscriber group 2 can 

8 also have local stations. 

9 

10 

Q. 

A. 

Well --

Yeah, but that's not part of our 

11 hypothetical. 

12 

13 

14 

Q. 

A. 

That's not part of the hypothetical. 

Excuse me. Excuse me. 

(Laughter.) 

15 BY MR. MacLEAN: 

16 Q. If something like this, okay, where 

17 the local stations have on average more sports 

18 and more news, right, than a 

19 nationally-available signal like WGNA --

20 

21 

A. 

Q. 

Yes. 

-- then you would expect to see a 

22 certain correlation in your regression as a 

23 result of that? 

24 A. But the -- I mean, the -- but the 

25 number of minutes of sports and news on local 
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1 stations doesn't enter into the regression. It 

2 is only the -- the minutes of distant 

3 programming. 

4 Q. Right. Exactly. So group 2 in this 

5 hypothetical has more minutes of sports and 

6 news on a distant basis, right? 

7 A. Oh, I see. Yes. Okay. Yes, yes, I 

8 see. I'm sorry, somehow I was missing this. 

9 Yes. 

10 Q. Okay. Now, you are controlling for 

11 the number of subscribers as between group 1 

12 and group 2, right? 

13 

14 

15 

A. That's true. 

Q. So you might expect that group 2 is 

paying less in fees than group 1, if group 1 

16 has more subscribers, right? 

17 A. I mean, if group 1 has more 

18 subscribers, but by the same token it could be 

19 switched. I mean, group 1 could have fewer 

20 subscribers and group 2 could have more 

21 subscribers. 

22 Q. Could be, yeah. Okay. But, I mean, 

23 you are controlling for the number of 

24 subscribers? 

25 A. Yes. 
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4 

Q. You are not controlling for the log 

number of subscribers? 

A. 

Q. 

That's correct. 

But in this hypothetical group 2 is 

5 retransmitting more signals, right? 

That's correct. 

1596 

6 

7 

A. 

Q. And, therefore, pays a higher fee as a 

8 result of retransmitting more signals? 

9 

10 

11 

A. 

Q. 

A. 

Pays a higher rate, yeah. 

Okay. Fair enough. 

Yeah, it depends on the size of the 

12 gross receipts and the subscriber group. 

13 

14 

Q. Right. If you were to average this 

out over all -- lots of different -- if you 

15 found a trend that says basically something 

16 like this, okay, that subscriber groups are, 

17 you know, often retransmitting WGNA with 

18 comparatively fewer minutes of news, but those 

19 subscriber groups that are retransmitting more 

20 than just WGNA tend to retransmit more minutes 

21 of news and more minutes of sports, you would 

22 expect that to show up as a more positive 

23 coefficient for news and sports in your 

24 regression, right? 

25 A. This one I have to think through for a 
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moment. I mean, it it -- given your 1 

2 premise, that there is relatively more news and 

3 sports, then that would follow from your 

4 premise. 

5 Q. In your -- in your experience in 

6 looking at the data and so forth, do you find 

7 that, setting aside WGNA for a moment --

8 

9 

A. 

Q. 

Sure. 

-- do you find that signals tend to be 

10 retransmitted from larger markets into smaller 

11 markets or are you finding that signals tend to 

12 be retransmitted from smaller markets into 

13 larger markets? 

14 

15 

A. They tend to be, from my 

understanding, they tend to be transmitted from 

16 larger markets, carried -- the smaller markets 

17 carry larger markets' signals, as a rule. 

18 Q. Okay. All right. 

19 And in your experience, do major 

20 sports teams, okay, Boston Red Sox or something 

21 like this -- where are the Boston Red Sox? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Where are they? 

Yes. 

They are in Boston. 

Okay. Major sports teams, do they 
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1 tend to be associated with big cities? 

2 

3 

A. 

Q. 

They do. 

Who is more likely to have a major 

1598 

4 sports team on its -- on its signal, a station 

5 that's in a major city or a station that's away 

6 from a major city? 

7 A. Who is more likely to have it on their 

8 local signal? 

9 Q. Yeah, where is the station going to 

10 be? If somebody is going to carry the Boston 

11 Red Sox, where is that station going to be? 

12 

13 

14 

15 

16 

A. 

Q. 

Of course it would be in Boston. 

You are not going to have the Boston 

Red Sox probably on some rural station, right? 

A. 

Q. 

I mean --

I mean, not as likely, not as likely. 

17 How about we will just say it like that. 

18 

19 

A. 

Q. 

Yeah, not as likely, yes. 

So when you have a situation like 

20 this, okay, where you have got a system that 

21 straddles the border, all right, it is more 

22 likely going to be in the case where the 

23 signals are being retransmitted from, say, the 

24 city side of the border into, say, the maybe 

25 suburban side of the border, you might say, 
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1 right? 

Sure. 2 

3 

A. 

Q. So the signals that are more likely to 

4 retransmit things that are of sort of, you 

5 might say, big market interest, like big sports 

6 teams, major sports teams, maybe major local 

7 news programs --

8 

9 

A. 

Q. 

Sure. 

-- and so forth, they are more likely 

10 to be retransmitted from the city center area 

11 out to the either more suburban or more rural 

12 areas? 

13 

14 

A. 

Q. 

I think that's right, yes. 

And you don't know -- you don't 

15 control for geography anywhere in your 

16 specification, do you? 

17 

18 

A. 

Q. 

No, I don't believe so. 

You don't have any control variable, 

19 for example, distanced from the station or 

20 something? 

21 

22 

A. 

Q. 

No, I do not. 

Even though distance from the station 

23 could be an important consideration? 

24 A. I mean, it will, of course, show up in 

25 the set of distant signals that a station 

Heritage Reporting Corporation 
(202) 628-4888' 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1600 

1 that a CSO chooses to carry, as described in 

2 the pattern that you -- that we covered from my 

3 testimony. 

4 Q. But if we find that, you know, that, 

5 say, smaller systems or systems in smaller 

6 markets are retransmitting, say, more sports, 

7 more news, or something on a distant basis, 

8 that could be in part a result of a geographic 

9 effect? 

10 

11 

A. 

Q. 

Sure. 

And let's take a look at your 

12 regression results, because there are a number 

13 of places where you can see this in a way. 

14 Page B-1 of Exhibit 2004. I am going to look 

15 at a number of these. Can we zoom in a little 

16 bit just so we can see the table a little bit 

17 better, the whole table? Okay. 

18 Let's look at your initial analysis. 

19 We will start there. Okay? 

20 

21 

A. 

Q. 

All right. 

Take a look at number of permitted 

22 stations rebroadcast to the subscriber group. 

23 

24 

A. 

Q. 

Yes. 

Okay? Your regressions here, your 

25 coefficients are actually pretty small, but 
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1 importantly, for our purposes, statistically 

insignificant? 

That's correct. 

2 

3 

4 

A. 

Q. You wouldn't calculate share based on 

5 a statistically insignificant -- I mean, I know 

6 you don't use this to calculate a share, but 

7 you wouldn't calculate a share based on a 

8 statistically-insignificant result, would you? 

9 A. Well, I didn't have to confront that 

10 problem. So --

11 Q. Okay. 

12 A. So I didn't. I didn't calculate a 

13 share based on statistically insignificant. 

14 Q. Statistically insignificant means you 

15 can't falsify the null hypothesis, correct? 

16 A. You can't falsify the null hypothesis 

17 that the coefficient is zero, yes. 

18 Q. The first step of that -- I mean, I 

19 just want to, since I am on this track, the 

20 first step a statistician is going to look at 

21 is can I falsify the null hypothesis? 

22 A. Well, or we say reject the null 

23 hypothesis. But often that is the first thing 

24 you would do if you cared about zero. I mean, 

25 sometimes you might care about some other 
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1 number. But here I think we care about zero. 

2 Q. Okay. Fair enough. All right. 

3 So very little, very little effect, 

4 statistically-insignificant effect of the 

5 number of permitted systems retransmitted to 

6 the -- to the subscriber group, correct? 

7 

8 

A. 

Q. 

That's correct. 

Number of subscribers to the 

9 subscriber group in the previous accounting 

10 period, all right, strongly correlated with the 

11 log of fees paid, as we would expect, right? 

12 

13 

14 

15 

16 

A. 

Q. 

As we would expect, yes. 

It probably would have been more 

strongly correlated if you had used log distant 

drivers? 

A. Yes, but then it would just be 

17 replicating the royalty formula. 

18 Q. But now let's take a look at number 

19 first of all, permitted stations rebroadcast to 

20 the subscriber group, that's just -- that's all 

21 stations, right, that's local and distant 

22 stations? 

23 A. This -- permitted stations has a 

24 special meaning related to the 3.75 fee. 

25 Q. It is not local versus distant, right? 
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No, not to my --1 

2 

A. 

Q. You have got another control variable 

3 for number of distant signals rebroadcast to 

4 the subscriber group? 

5 

6 

A. 

Q. 

Exactly, yeah. Yes. 

Okay. Can we highlight that one? All 

7 right. Now we're looking at your initial 

8 analysis here and a negative coefficient. 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

Yes. 

For number of distant signals. 

Yes. 

So by your -- by your analysis, your 

13 regression is anticipating that when I add 

14 distant signals, I am actually going to pay 

15 less in fees? 

16 

17 

18 

A. 

Q. 

A. 

Yes. 

For that subscriber group? 

Yes, but that's a little bit of a 

19 quirk of the -- of the DSE calculations. 

20 Q. I understand it is a quirk. We're 

21 about to get, you know, into that. 

22 

23 

A. 

Q. 

Okay. 

The main component on distant signals 

24 that is not otherwise categorized, isn't put 

25 into these categories, you know, sports, 
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1 program suppliers, so forth, the main component 

2 of what else is on that distant signal is 

3 network programming, right? 

4 A. Yeah, Big 3 network programming and 

5 off-air programming in the initial analysis. 

6 Q. So your -- your regression 

7 specification here actually says that network 

8 programming is of negative value? 

9 A. No, that's not how I would interpret 

10 that coefficient. 

11 

12 

Q. 

A. 

Okay. All right. Go ahead. 

So I think -- so the -- this -- the 

13 number of distant signals carried on a station, 

14 

15 

the way that -- to understand that coefficient 

is to imagine two environments, one where there 

16 is an independent station with a particular 

17 portfolio of the minutes of the -- of the six 

18 programming categories, and suppose that they 

19 have -- all the minutes were of the six program 

20 categories. 

21 And then imagine another equivalent 

22 subscriber group that had two network stations 

23 with half of its -- each network station had 

24 half of the total minutes of the six 

25 categories, so that the total across the two 
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1 stations would be equal to the total minutes of 

2 the independent station. 

3 And then, of course, the other half 

4 would be network programming, non-compensable 

5 network programming. But because network 

6 stations are -- only pay royalties of .25 DSE, 

7 the royalty would be only at the .5 DSE level 

8 compared to the full DSE for the for the --

9 for the -- for the independent station. 

10 And so basically this says that this 

11 number of distant signals is capturing the fact 

12 that the DSE payment is lower for the -- for 

13 these network stations. 

14 Q. Well, if that were the case, if that's 

15 what it was picking up, why wouldn't you have a 

16 negative coefficient for Public Television, 

17 which also is at .25? 

18 A. Yeah, but Public Television, you can't 

19 isolate the effects of the -- of controlling 

20 for the other number of minutes of the other 

21 program categories constant with the Public 

22 Television, with the Public Television example. 

23 Q. You would agree that what this 

24 basically says for the number of distant 

25 signals rebroadcast to the subscriber group is 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

1606 

1 that there would be a negative coefficient for 

2 minutes of network programming, if you had a --

3 if you had a coefficient for minutes of network 

4 programming? 

5 A. No, it just says -- I mean, it 

6 reflects -- remember, the dependent variable is 

7 royalties, so it reflects that if you have 

8 if you have distant signals that have more 

9 network programming and they pay less in 

10 royalties, of course that's going to show up as 

11 a negative coefficient there. 

12 Q. That's what I just said. It's a 

13 negative coefficient. 

14 

15 

A. No, but it is not -- I think it's more 

an artifact of the DSE structure than of the 

16 value of the number of programming. 

17 Q. Okay. But it is a negative 

18 coefficient for log of fees paid, right? 

19 

20 

A. 

Q. 

Yes. 

And network minutes have a negative 

21 coefficient in your regression? 

22 A. So somehow I am struggling to think 

23 through -- so I don't think that's right, but I 

24 can't articulate it at the moment. 

25 Q. I can help you. 
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A. 

Q. 

All right. 

Let's take a look at your 

3 non-duplicate minute analysis. 

4 

5 

A. 

Q. 

Sure. 

Okay? Let's keep -- let's -- and 

1607 

6 let's highlight, you have added one coefficient 

7 here towards the bottom, total number of 

8 non-duplicated minutes. Okay? 

9 

10 

A. 

Q. 

Um-hum. 

You have got a negative coefficient 

11 there, right? 

A. 

Q. 

Yes. 

Now, that negative coefficient would 

12 

13 

14 be reflective of the coefficient that would go 

15 with non-duplicated network programming, 

16 correct? 

17 

18 

A. 

Q. 

That's correct. 

Okay. So this is network programming 

19 that doesn't have a -- a local station's 

20 transmitting the same thing, right? 

21 

22 

A. 

Q. 

Yes, so yes. 

Now, this is important, and you do 

23 describe why you would do analysis like this. 

24 Part of the reason is, I mean, you said on oral 

25 examination, you said: Well, as an economist, 
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1 you don't expect subscribers to value something 

2 that they are already getting somewhere else, 

3 basically. 

4 

5 

A. 

Q. 

Yes. 

To me that makes some sense. You also 

6 another reason you give in your written 

7 testimony is that where you are distantly 

8 importing a network signal, if there is already 

9 a local network signal in that, in that area, 

10 you would expect in many cases -- it depends on 

11 the miles and so forth -- but there is, you 

12 know, there is a regulatory regime that would 

13 require the duplicated network minutes to be 

14 

15 

16 

blacked out? 

A. That's my understanding. 

Q. And your assumption is that 

17 subscribers and, therefore, cable systems don't 

18 value blacked-out programming? 

19 

20 

A. 

Q. 

That's correct. 

Would you -- I mean, do you feel 

21 confident in that assumption? 

22 A. Yes. I mean, there is nothing to 

23 watch. 

Q. Okay. So here, though, you have got 24 

25 you have got a negative coefficient for 
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1 total number of non-duplicated minutes, which 

2 would imply a negative coefficient for 

3 non-duplicated network minutes. Right? 

4 If I could help you with an 

5 illustration. 

6 

7 

A. 

Q. 

Yes. 

If I am going to hold the total number 

8 of non-duplicated minutes equal, okay, hold 

9 that the same, and I am going to add, you know, 

10 a minute of CTV programming, for example. 

11 A. Sure. 

12 Q. Holding everything else the same. 

13 Okay? I am adding a minute of CTV programming, 

14 

15 

so what am I replacing? 

A. You have to be replacing some network 

16 programming. 

17 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Q. 

Non 

Non-duplicated network programming. 

Not duplicated network programming? 

Yes. 

So it is the non-duplicated network 

22 programming 

23 

24 

A. 

Q. 

25 right? 

Yes. 

-- that has a negative coefficient, 
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1 

2 

3 

A. Yes, but -- yes, but I think it is an 

artifact of the royalty structure. 

Q. I know it is an artifact. Okay? 

4 We're in agreement. 

5 

6 

A. 

Q. 

Okay. 

Okay. So now look up, still staying 

7 with this non-duplicated analysis, look up to 

8 your number of distant signals rebroadcast. 

9 

10 

A. 

Q. 

Yes. 

Okay? You have got a positive, not 

11 statistically significant, but positive 

12 coefficient there, right? 

13 

14 

A. 

Q. 

Yes, that's correct. 

Okay. And if I am increasing, say, 

15 okay, the total number of non-duplicated 

16 minutes, holding all else the same, okay, what 

17 am I replacing on the -- what am I replacing 

18 when you have got a control for distant 

19 signals? 

20 A. I mean, the number of distant signals 

21 rebroadcast in the non-duplicate analysis is 

22 controlling for something very similar to the 

23 number of non-duplicated minutes. So it is --

24 these are fairly highly correlated. 

25 So --
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1 

2 

Q. Well, wait a minute here. The number 

of distant signals, that still includes I 

3 mean, a distant signal is all the minutes, 

4 right, I mean, whether it is duplicated or not, 

5 right? 

6 A. Right, but the -- the number of 

7 distant signals is proportional to the total 

8 number of minutes. 

9 And if you add up the distant minutes 

10 of these claim categories plus the number of 

11 total non-duplicated minutes, that's going to 

12 be pretty close to proportional to 

13 

14 

15 

Q. 

A. 

Q. 

It's very close, right? 

Right. Exactly. 

But there is a difference between 

16 them. Right? What's the difference between 

17 the total number of minutes on the distant 

18 signal and the total number of minutes of 

19 total number of non-duplicated minutes? 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

24 right? 

25 A. 

It would be the duplicated minutes. 

Duplicated minutes. 

Yeah. 

Some of which is likely blacked out, 

Exactly, yes. 
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Q. Now, we can actually, with a little 

bit of algebra, we can actually convert, 

3 without changing anything else, these 

4 coefficients to show a coefficient for the 

5 duplicated minutes, couldn't we? 

1612 

6 A. I mean, the number of distant signals 

7 is statistically -- it's not statistically --

8 significancy you might be a little wary about 

9 doing that, but I'm curious to see your 

10 calculation. 

11 

12 

Q. 

A. 

13 anyway. 

14 

15 Q. 

Okay. I am so glad you asked. 

I think you were going to go there 

(Laughter.) 

Okay. So the hypothesis that I'm 

16 proposing is, all right, my -- your coefficient 

17 for non-duplicated minutes, total 

18 non-duplicated minutes, is simply the negative 

19 of a coefficient for duplicated minutes. Okay? 

20 

21 A. 

So you help me walk through this. 

The negative for the coefficient for 

22 duplicated minutes? 

23 

24 

25 

Q. 

A. 

Q. 

Yes. 

Okay. 

Okay? So with an adjustment to the --
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1 to the coefficient for signals, okay, I'm going 

2 to use gammas here. Okay? I have got gamma 

3 with your number of unduplicated minutes. 

4 

5 

A. 

Q. 

Um-hum. 

Okay? Plus you have got a gamma for 

6 your number of distant signals, okay? 

7 

8 

A. 

Q. 

Um-hum. 

All right? So these are two of your, 

9 well, you know, 7,000 something terms, right? 

10 

11 

A. 

Q. 

Um-hum. 

Okay. So let's just assume that I'm 

12 just focused on these two. I am going to 

13 assume that everything else remains exactly 

14 

15 

16 

identical. Okay? 

A. Okay. 

Q. And I'm going to see whether I can get 

17 out of this a coefficient for duplicated 

18 minutes. Okay? 

19 A. Okay. 

20 Q. This term is equal to the number of 

21 signals, okay, this is my unduplicated minutes 

22 term, it is the number of signals times how 

23 many minutes on a signal? 

24 

25 

A. 

Q. 

About 500,000. 

About 500,000. But you are forgetting 
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1 you used accounting periods, right? 

Oh, yeah, okay, so half that. 2 

3 

A. 

Q. Okay. Half of about -- it is 262,800. 

4 I mean, it might change on leap years or 

5 something. 

6 A. Okay. 

7 Q. So number of signals times that number 

8 of total number of minutes, okay, minus the 

9 duplicated minutes, right? 

10 

11 

A. 

Q. 

12 total 

13 

14 

A. 

Q. 

I mean --

Your unduplicated minutes are the 

Oh, yeah, total, yeah. 

-- total number of minutes minus the 

15 duplicated minutes, right? 

16 

17 

A. 

Q. 

Agreed, yes. 

Okay. So that's that term. Plus 

18 gamma 2 my number of signals, okay? 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

Um-hum. 

All right? 

Yes. 

Now I have got duplicated minutes and 

23 signals in both of my terms here. 

24 

25 

A. 

Q. 

I agree. 

Okay? Now it's just a matter of 
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.1 algebra. 

I agree. 2 

3 

A. 

Q. So this is equivalent to gamma 1 times 

4 signals, times 262,800, minus gamma 1 of my 

5 duplicated minutes plus gamma 2 for my signals, 

6 right? 

7 

8 

A. 

Q. 

Um-hum. 

Okay? This is equivalent to negative 

9 gamma 1 of my duplicated minutes, right? 

10 

11 

A. 

Q. 

Um-hum. 

Plus, we will say 262,800 gamma 1 Sigs 

12 plus gamma 2 Sigs, right? 

13 

14 

15 

A. Um-hum. 

Q. Which is equal to negative gamma 1 

duplicated minutes plus 262,800 gamma 1 plus 

16 gamma 2 number of signals, right? 

17 

18 

19 

20 

21 I 

A. 

Q. 

A. 

Q. 

can 

Um-hum. 

Yes? 

Yes. I 

Okay. 

see that, 

agree with your algebra. 

So after I do this conversion, 

with this adjustment, this 

22 adjustment here, to the coefficient for my 

23 number of distant signals, I can make my -- I 

24 can show that my coefficient for the number of 

25 duplicated minutes is the negative of the 
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1 coefficient for unduplicated minutes, right? 

2 A. But of course gamma 1 enters both in 

3 two places. So 

4 Q. Well, right. I have to adjust this 

5 coefficient. So let's see. Bring -- could you 

6 bring up the regression results again? You 

7 know what, leave it on the ELMO. I can do 

8 this. This will be this will work better 

9 this way. 

10 Okay. So my gamma 1 here is your 

11 is your duplicated minutes gamma, right? 

A. 

Q. 

Yes. 

Which in your regression, in your 

12 

13 

14 regression results is negative .00000265,· 

15 right? 

16 

17 

A. 

Q. 

That's correct, yeah. 

Okay. So if I wanted to take the 

18 if I wanted to figure out after doing this 

19 algebra the coefficient for duplicated minutes, 

20 I would take the negative of that, so the 

21 duplicated minute coefficient will now be 

22 positive 0.00000265, right? 

23 A. I mean, I agree with your math. I 

24 don't necessarily agree with the interpretation 

25 of it. 
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Q. Okay. Okay. And then for gamma 2, 

the equivalent to gamma 2 here is the number of 

3 distant -- where is it here -- distant signals, 

4 okay, that's the positive .11837, right? 

5 

6 

A. 

Q. 

Um-hum. 

Now I could I could multiply gamma 

7 1 times 262,800, add it to -- add it to 0.11837 

8 and I come up with -- I will just represent 

9 that it is negative 0.57805, okay? 

10 

11 

A. 

Q. 

Okay. 

So what I have just done there is to 

12 show how, using your regression results, we can 

13 -- we can show that a positive coefficient for 

14 

15 

unduplicated, I'm sorry, a negative coefficient 

for unduplicated minutes is equivalent to a 

16 positive coefficient for duplicated minutes, 

17 right? 

18 A. I mean, I agree with your algebra. I 

19 am not yet agreeing with your interpretation. 

20 

21 

Q. Well, I mean, I haven't interpreted it 

yet. I am just saying that's the 

22 coefficients are equivalent. 

23 Now I will interpret it. 

24 

25 

A. 

Q. 

Okay. 

Because this.would imply, if this --
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1 if this is accurate, okay, that not only do 

2 your unduplicated minutes have a negative 

3 coefficient, your duplicated minutes, those 

4 minutes of blacked-out programming, largely 

5 blacked-out programming, have a positive 

6 coefficient. 

7 And that if we're willing td interpret 

8 these coefficients as inputs into marginal 

9 value, cable systems, if we're to put that 

10 interpretation on, cable systems actually do 

11 value that blacked-out programming more than 

12 they value unduplicated network programming? 

13 

14 

15 

A. Yeah, I mean, the -- the -- so part of 

this whole calculation, of course, relies on 

this -- on the inclusion of the 

16 statistically-insignificant distant signals, 

17 you know, parameter. 

18 So I think that throws off the 

19 analysis somewhat. 

20 Q. Well, I mean, either way, these 

21 unduplicated minutes -- I mean, the distant 

22 signals is just the sum of duplicated minutes, 

23 unduplicated minutes, divided by the sum of the 

24 total minutes, 262,800, right? 

25 A. I agree. 
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Q. And the distant signal, you already 1 

2 had a statistically-significant coefficient for 

3 unduplicated minutes. You already had a 

4 statistically-insignificant coefficient for 

5 your number of signals. 

6 Your number of signals already, in 

7 essence, included the unduplicated minutes for 

8 which you have a statistically-significant 

9 coefficient, right? 

10 A. I'm sorry, I was thinking elsewhere 

11 when you were speaking. Could you -- do you 

12 mind repeating the question? 

13 

14 

15 

Q. Your variable for signals already 

implicitly included the -- the unduplicated 

minutes, right? 

16 A. Yes, it included all minutes. 

17 Q. And it also included the duplicated 

18 minutes, right? 

19 A. Yes. 

20 Q. Okay. And you did get a 

21 statistically-significant result for your 

22 unduplicated minutes, right? 

23 

24 

25 

A. 

Q. 

those 

Yes. 

So all we really did was just take out 

the unduplicated minutes out of the 
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1 signals, put in the duplicated minutes? 

2 A. I mean, the -- I would not overly 

3 interpret the total number of non-duplicated 

4 minutes in the sense that the role it plays in 

5 the non-duplicate analysis is very similar to 

6 the roles -- the role that the number of 

7 distant signals plays in the -- in the --

8 Q. Well, let's be precise. Okay? I 

9 mean, you are saying the role it plays. You 

10 are talking about the role that you intended 

11 for it to play. Right? 

12 The role it plays in your regression 

13 specification is, when you multiply the 

14 

15 

16 

variable by the coefficient, you add it to all 

the other variables, multiply it by their 

coefficients, you come up with a with a 

17 with a number that you predict is going to be 

18 close to the amount of fees paid. 

19 That's the role it plays, just like 

20 every other coefficient in your -- in your 

21 specification. Right? 

22 

23 

24 

A. I mean, I missed the last half of 

that, the -- the just the part before. 

Q. You add up all the variables with the 

25 respective coefficients, you add them all up, 
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1 you come up with an expected amount of fees 

2 paid. That's what the regression specification 

3 did? 

4 

5 

A. 

Q. 

Yes, for the claim categories. 

The role that this coefficient plays 

6 for unduplicated minutes, I mean, you may have 

7 a different intention,_ but in terms of what it 

8 does to your regression specification, it is 

9 just like every other, every other coefficient 

10 you have. You are multiplying it by a 

11 variable, adding it to the sum, right? 

A. I mean, except this one doesn't add in 12 

13 

14 

enter into the sum for the --

Q. 

15 shares? 

A. 

Q. 

A. 

Well, you don't use it to calculate 

Exactly. 

There are no 

Oh, you mean enter into the sum of the 

16 

17 

18 

19 

20 

21 

22 

23 

of the regression equation? 

Q. 

A. 

Q. 

Right. 

Yes, yes. 

Okay. 

JUDGE BARNETT: Mr. MacLean, we have 

24 to have a break. We will be at recess for 15 

25 minutes. 
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1 

2 

3 

(A recess was taken at 3:27 p.m., 

after which the hearing resumed at 3:47 p.m.) 

JUDGE BARNETT: Good afternoon. 

4 Please be seated. Between blueberries, my 

5 antioxidants are up. I'm ready. 

6 BY MR. MacLEAN: 

7 Q. Okay. Dr. Crawford, I just have a 

8 couple more questions on this and then we'll 

9 move on to another topic. 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

Very good. 

All right. So we have here -- you've 

you've said you agree with my algebra. 

A. I agree with your algebra. 

Q. We have here a positive coefficient 

for duplicated minutes of programming, correct? 

A. According to your algebra, that's 

17 correct. 

18 Q. Okay. And positive coefficient 

19 being .00000265 positive, right? 

20 

21 

A. 

Q. 

That's correct. 

Okay. So taking a looking at your 

22 regression results, if we were to interpret 

23 your coefficient as an input into marginal 

24 value, which is what you do, right? 

25 A. That's correct. 
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1 

2 

Q. Not only does duplicated, which means 

often blacked out network programming, have a 

3 positive coefficient, it is, in fact, more 

4 positive than three of the six program 

5 categories in your -- in your regression; is 

6 that right? 

7 A. So that -- so I -- I disagree with the 

8 interpretation of the -- even though I agree 

9 with your algebra, I disagree with the 

10 interpretation of the coefficient as measuring 

11 the value of duplicated minutes, duplicated 

12 network minutes. 

13 

14 

15 

16 

Q. Because your coefficient doesn't 

measure value, does it? 

A. No, not for that reason. But because 

I mean, in essence, this is a non-duplicate 

17 minute analysis. So it -- it doesn't have 

18 duplicate minutes in it. 

19 And so it -- by virtue of that, by 

20 virtue of that feature, it's not able to reveal 

21 the value of duplicate minutes. 

22 Q. It does have duplicate minutes in it 

23 in in the distant signals --

24 A. Right. 

25 Q. -- Variable, right? That's where I 
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1 got the duplicated minutes, from the distant 

signals variable, right? 2 

3 A. The statistical insignificance of the 

4 duplicated signals variable indicates that 

5 and, in fact, I'm -- we actually ran this 

6 analysis without the duplicate -- without the 

7 number of distant signals variable, and you get 

8 qualitatively the same result. 

9 So the -- because that's because 

10 that's so highly correlated with the number of 

11 non-duplicate minutes, essentially you could 

12 leave that out of the analysis and -- and then 

13 the interpretation of the non-duplicated 

14 

15 

16 

coefficient as a measure of duplicated minutes 

would not be appropriate. 

Q. Well, if you didn't include a distant 

17 signals variable, then it would be a different 

18 interpretation, right? 

19 

20 

A. 

Q. 

No, but I mean -- I think the --

I wouldn't be able to do my algebra if 

21 you hadn't included a distant signals variable? 

22 A. Right, but -- I understand that, but 

23 from an econometrics perspective, the number of 

24 there aren't so many duplicate minutes. And 

25 so the number of distant signals-, which is a 
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1 measure of total minutes, is very, very highly 

2 correlated with the total number of 

3 non-duplicated minutes. 

4 And so in some sense, the regression 

5 is trying to tease out the very -- very nuanced 

6 difference between these two variables. And in 

7 retrospect, the the role of the number of 

8 distant signals variable in the initial 

9 analysis was critical, and then once I moved to 

10 the number of non-duplicate minutes analysis, 

11 then the role of that number of distant signals 

12 variable fell to the total number of 

13 non-duplicate minutes, and I could and perhaps 

14 should have dropped the number of distant 

15 signals variable and none of the -- the 

16 qualitative conclusions from the non-duplicate 

17 analysis change. 

18 Q. Well, the -- I'll get to that in a 

19 second, but your total number of non-duplicated 

20 minutes, all that is, is the total number of 

21 minutes minus the total number of duplicated 

22 minutes, right? 

23 A. I mean, the total number of 

24 non-duplicated minutes is -- yes, but it's also 

25 the sum -- yes, but it's also and more 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

(-

( 

( 

1626 

1 importantly the sum of the six minutes of the 

2 program categories and the excluded category, 

3 which in this non-duplicate analysis is 

4 non-duplicated Big 3 network programming -- not 

5 Big 3 -- but non-duplicated network programming 

6 and off-air programming. 

7 And it's important to not lose sight 

8 of this off-air programming as well because 

9 that -- that's exactly where this negative 

10 coefficient comes from, is that, as I was 

11 trying to articulate in the context of the 

12 initial analysis, the -- the -- what that total 

13 non-duplicated minutes is trying to capture is 

14 

15 

the thought experiment of two -- two subscriber 

groups, one with a certain portfolio of minutes 

16 of the six categories, another one with that 

17 same portfolio of minutes divided across two 

18 network stations for which royalties are lower, 

19 and all this coefficient, this negative 

20 coefficient, says is that cable systems value 

21 less the same portfolio of minutes if it comes 

22 with a bunch of, in this case, non-duplicate 

23 network programming and especially off-air 

24 programming. 

25 And so that negative coefficient says 
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1 

2 

cable systems just don't value this this --

distant signals with this portfolio of -- of 

3 especially off-air programming. 

4 Q. Well, you say especially off-air 

5 programming. You haven't done a regression in 

6 which you calculate separate coefficients for 

7 network programming and off-air programming, 

8 have you? 

9 A. I have not -- I think you mean to say 

10 non-duplicate network programming. 

11 

12 

Q. 

A. 

Non-duplicate network programming. 

And off-air programming. No, I did 

13 not -- I did not separate those out? 

14 

15 

Q. You lumped them both in the same 

category, right? Basically. I mean, that's 

16 the effect of what you've done here, is to lump 

17 them in the same category? 

18 

19 

A. That's true. And I -- and I'm not 

sure how empirically relevant non-network I 

20 don't know, actually, how common it is to have 

21 non-network -- non-duplicate network 

22 programming carried on distant signals as a 

23 

24 

share of minutes of of the other category. 

Q. Why else would you carry network 

25 programming~- why else would a subscriber 
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1 group import network programming? 

2 A. Well, because there's -- I mean, 

3 there's other -- quite -- there's syndicated 

4 programs -- I mean, there's all sorts of other 

5 programming on network stations, besides 

6 network programming. 

7 Q. So you don't think distant signals --

8 you don't think cable systems value the ability 

9 to import a non-duplicate network station into 

10 their market? 

A. 

Q. 

A. 

Oh, I'm sure they do. 

For the network programming? 

I'm sure they do, but at the moment, 

11 

12 

13 

14 

15 

16 

this coefficient lumps that together with 

off-air. 

Q. Right. It treats them the same, 

17 right? 

18 A. Well, so then what it's going to 

19 report is the average effect of the off-air 

20 minutes and the non-duplicate network program 

21 minutes, and that 

22 Q. There is no way to tell, from your 

23 regression results, which is having the 

24 influence on your -- on your coefficients, 

25 right? 
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1 

2 

A. Well, I -- there's no way to tell from 

the regression results which is having the 

3 influence on those coefficients. 

4 

5 

6 

Q. 

A. 

Q. 

Right. 

Excuse me, on that coefficient. 

Well, on any coefficient? Your you 

7 because you always lump off-air programming 

8 with network programming, none of your -- none 

9 of your coefficients tell you which one, which 

10 one is having the influence on the 

11 coefficients, the off-air programming or the 

12 non-duplicated network programming, right? 

A. Well, I mean, which is having an 13 

14 

15 

influence on that coefficient? 

Q. On any coefficient, right? You have 

16 no control variable for off-air programming, 

17 right? 

18 A. Off-air and -- I have no separate 

19 control from off-air programming other than 

20 other. I mean, it's lumped together with the 

21 non-duplicate network programming. 

22 Q. Right. And you actually don't have a 

23 control variable for other; as we've discussed, 

24 you have a control variable for essentially 

25 total? 
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A. Exactly. But I was following your 1 

2 lead and interpreting using the total for the 

3 implications of what it meant for the other. 

4 Q. Well, you say following my lead. I 

5 mean, I'm -- did I lead you astray? Is that 

6 A. No, no, I meant to say to follow your 

7 lead in the discussion, not to -- not that you 

8 were leading me. 

Okay. I don't want to mislead you. 

No, no. You have not. 

9 

10 

11 

Q. 

A. 

Q. Okay. Can we pull up -- well, let me 

12 just ask, if we were to interpret your 

13 coefficients as an input into marginal value, 

14 

15 

that would -- this would essentially falsify 

your hypothesis that cable systems do not value 

16 duplicate network programming, correct? 

17 A. No, I -- no, I mean, I think you 

18 should follow my lead in -- in using the minute 

19 categories, especially for the six claimant 

20 categories as inputs into marginal value. And 

21 I don't think that this -- because I don't 

22 think in principle that number of distant 

23 signals should be in the second regression, I 

24 don't agree with the -- the logic of the 

25 as I say, the results are qualitatively 
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1 identical when one drops that. 

2 Q. But it is in the second regression, 

3 right? 

4 

5 

A. But you•re forcing an interpretation 

on it that it doesn•t merit. I mean, you also 

6 can•t -- essentially you can•t reject the 

7 hypothesis that it should not be in the 

8 regression. 

9 

10 

Q. 

A. 

Well, I 

Because it 

I --

one cannot. Not just 

11 you, but one cannot. 

12 Q. I mean, certain -- that•s certainly 

13 true because you•ve got a statistically 

14 

15 

insignificant coefficient, okay. 

So one more thing on this. You said 

16 you ran a regression that -- in which you did 

17 not include a distant signals variable --

18 

19 

A. 

Q. 

Yes. 

-- but did include the unduplicated 

20 minutes variable; is that right? 

21 A. Yes. So, basically I -- just as a 

22 robustness, you know, in preparation for 

23 testifying here, I reran the -- well, the team 

24 and I reran the non-duplicate analysis just 

25 dropping that -- that one variable because I 
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1 realized it was -- somehow I had two variables 

2 putting in -- you know, measuring qualitatively 

3 the same thing, and I just wanted to see what 

4 happened if we got rid of one of them. 

5 Q. When did you -- when did you run that 

6 regression? 

7 A. Just in the last weeks before the --

8 preparing for testimony. 

9 

10 

11 

Q. 

A. 

Q. 

Okay. Can we pull up -- new topic. 

Okay. New topic. 

Can we pull up Dr. Erdem's rebuttal 

12 testimony, Exhibit 5007, Table R3. Okay. So 

13 these are Dr. Erdem's sensitivity tests on your 

14 

15 

16 

regressions, correct? 

A. Yes, that's my understanding, yes. 

Q. As we've already seen -- we've already 

17 taken a look at model 1, in which he transforms 

18 the -- the number of distant subscribers and 

19 found that, under this sensitivity, CTV would 

20 get a 6.35 share, right? 

21 

22 

23 

24 

25 

A. 

number 

Q. 

A. 

Q. 

I'm so pleased to correct you. 

of subscribers. 

What did I say? 

Number of distant subscribers. 

Ahh. Thank you. All right. 
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With a smile. 1 

2 

A. 

Q. I appreciate that. You know, I told 

3 you at the beginning, this was all friendly. 

4 Okay. 

5 All right. I understand you don't 

6 like the rest of his -- actually, I don't think 

7 you like any of his sensitivities, do you? 

8 A. Like or dislike has nothing to do with 

9 it. I just don't think that they're meaningful 

10 criticisms of my -- of, in this case, my 

11 analysis. 

12 Q. A sensitivity is making a change to a 

13 variable, see what effect it has, right? 

14 

15 

A. Oh, a properly run sensitivity, yes. 

But as I mentioned in these effects regression, 

16 you really have to be careful that any variable 

17 that you add doesn't materially influence the 

18 interpretation of the key effects of interest. 

19 Q. Okay. But, I mean, you would agree 

20 with me if there is a -- an econometric 

21 justification for testing the effect of a 

22 variable, that would be an appropriate 

23 sensitivity, right? 

24 A. I mean, I would look for both an 

25 economic justification, but then once one had 
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1 

2 

an economic justification that I would -- that 

I was certain would not change the 

3 interpretation of a key variable, then I would 

4 evaluate the statistical or econometric 

5 consequence of it, yes. 

6 Q. And did you -- did you conduct any 

7 sensitivities on your regression? 

8 A. I mean, I've mentioned some that I've 

9 conducted. 

10 Q. Well, you mentioned a couple that you 

11 conducted, apparently just before this 

12 testimony? 

13 

14 

A. 

Q. 

Yes. 

When you were actually preparing your 

15 report and, you know, thinking about, okay, 

16 what's the -- what's the model that I'm going 

17 to propose here, did you -- did you run any 

18 sensitivities? 

19 A. I mean, the -- in the sense of I 

20 considered -- you know, of the variables that 

21 are included in the model, so, for example, at 

22 first, I didn't have the interaction of 

23 subscribers with the different -- you know, in 

24 one of my early specifications, I didn't have 

25 the interaction of subscribers with the 
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1 different dummies for the cable system 

2 operators. 

3 And then I -- in producing the report, 

4 we noticed that there was very different 

5 average receipts per cable system operator and 

6 we thought, okay, well, you know, I think we 

7 might want to control for that, and so these 

8 are the kind of -- so the sensitivities I did 

9 built up to the final model. 

10 Q. Well, okay. You just named one. And 

11 that is in some earlier version of your 

12 specification, you didn't control for the 

13 interaction between subscribers and the MSO, 

14 

15 

16 

correct? 

A. 

Q. 

17 right? 

18 

19 

A. 

Q. 

That's correct. 

Okay. Which is in your final model, 

Yes. 

Okay. So you would regard that as a 

20 sensitivity because you ran a regression to see 

21 what the results would be without that 

22 variable? 

23 

24 

25 

A. 

Q. 

A. 

Well 

Or without that interaction? 

I mean, I started it -- I went the 
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1 other way. I started without it and then added 

2 it in. And I also then I also did the 

3 sensitivity of the parameters over time that I 

4 report in my report. 

5 

6 

7 

Q. 

A. 

Q. 

Okay. Let's go back to the MSO one. 

Okay. 

Aside from the MSO one, I mean, you 

8 did describe your parameters over time, which 

9 really just shows that things don't change a 

10 lot over time, right? 

11 A. Yeah, but that's reassuring. That's 

12 good. That's an important sensitivity, I would 

13 argue. 

14 

15 

16 

Q. I mean, it's not clear what it's 

sensitive to. If things don't change over 

time, what's what would it -- what would it 

17 be sensitive or not sensitive to? 

18 A. Well, it suggests whether -- I mean, 

19 it suggests -- it evaluates whether the 

20 precision one gets in the full model is only 

21 because you're forcing the data to have the 

22 same effect in every year, and that was a 

23 concern in the regressions in previous 

24 proceedings. 

25 And so I wanted to say, okay, well, 
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1 you know, does it have an effect -- you know, 

2 

3 

different effects in different years? 

Q. If it were -- if it were an effect, if 

4 it were the case that from year to year systems 

5 don't change their channel line-ups a lot, if 

6 it were the case that from year to year 

7 systems, you know, might marginally but not 

8 hugely change, for example, the number of 

9 subscribers, your other control variables, you 

10 wouldn't really expect to see a change in your 

11 results from year to year, right? 

12 A. Well, you might, because while the 

13 true relationship, I agree, I totally agree 

14 with you, is likely to be stable, relatively 

15 stable over time, there's a question of whether 

16 your data are rich enough to recover the true 

17 relationship, right? 

18 And so if the data aren't rich enough 

19 and you sort of force it to to use all the 

20 -- all the years of data when, in fact, it's 

21 saying, well, it seems like maybe this is a 

22 little bit different from another year, then 

23 that's something you want to check. 

24 Q. You did attest -- show that things are 

25 fairly stable over time? 
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Exactly, yes. 

Of course, you do have a -- an 

3 indicator variable for every accounting period 

4 for every system, right? 

5 

6 

A. 

Q. 

I agree. 

So you're already, basically, 

7 controlling for accounting period? I mean, 

8 correct? 

9 A. Yeah, but the -- yes, but, in fact, 

10 doing that is more likely -- I mean, to be 

11 clear, doing that makes it more likely that the 

12 coefficient estimates I get on my key effects 

13 of interest are imprecise. So if I -- if in a 

14 

15 

regression you add 7,000 variables, that's 

7,000 parameters it has to estimate. And that 

16 will generally make the other coefficients less 

17 precise. 

18 So the argument that this somehow is 

19 favoring me in getting precision, actually it 

20 isn't as a general rule, and so I was quite 

21 pleased that the coefficient estimates on the 

22 key effects of interest were a little more 

23 precise -- were still precise, even with all 

24 these fixed effects. 

25 Q. Okay. So you tried a sensitivity with 
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1 

2 

3 

4 

-- without basically the MSO interactive with 

the number of subscribers 

A. 

Q. 

That•s correct. 

-- right? What other -- what other 

5 changes to the -- to your variables did you 

6 attempt in coming up with your model? 

7 A. I mean, the the -- once we -- once 

8 I settled on the model, I was content with it. 

9 Then, of course, when the reports came in, 

10 especially the rebuttal reports, then I, as I 

11 mentioned already, looked at a few of the 

12 regression specifications that other opposing 

13 experts had proposed, and I evaluated those 

14 sensitivities and found them also -- you know, 

15 I mentioned the minimum fee and dropping the 

16 subscribers and dropping the -- this variable 

17 in the non-duplicate 

18 Q. I 1 m mainly, though, interested in your 

19 report, okay, because this is what -- I mean, 

20 you•ve got 7400 -- close to 7400 variables in 

21 your model, and sensitivity really could be an 

22 issue, right? So --

23 A. I think that's right. And that's why 

24 I was sensitive to the -- I mean, I tried to be 

25 responsive to the criticisms raised by the 
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1 other experts and tried to evaluate them 

2 

3 

myself. 

Q. But I want to know what sensitivity 

4 tests you did, okay? So you've -- you've 

5 mentioned MSOs interactive with subscribers. 

6 Any others? You mentioned over time. 

7 A. No, I mean, I think -- I think that 

1640 

8 was it. I mean, we settled pretty quickly on 

9 I mean, A, we settled pretty quickly on 

10 so that's not true. I also considered the 

11 log-linear versus the linear model, which I 

12 discuss in my direct report, and the data 

13 supported the log-linear model. I mean --

14 

15 

Q. 

A. 

You did a Cox-Box test? 

Exactly. I mean -- but, economically, 

16 it made more sense to me also, but then I also 

17 did a Box-Cox test. 

18 Q. Okay. You did a Box-Cox test, which 

19 is not a sensitivity test? 

20 A. Well, I mean, it's a -- I would call 

21 it a sensitivity test, sensitivity to the 

22 functional form of the regression equation. 

23 Q. Did you do -- did you conduct a 

24 regression that took the log -- I'm sorry, took 

25 the linear fees paid versus the log-linear fees 
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2 

paid? 

A. 

3 think 

1641 

I don't know if I did that. I 

4 Q. Because that -- you wouldn't have to 

5 do that to do a Box-Cox test? 

6 A. That's right. I think we just did the 

7 Box-Cox test. 

8 Q. 

9 test. 

10 

11 

A. 

Q. 

I mean, I saw you did the Box-Cox 

Exactly, yes. 

Did you actually do a regression in 

12 which you -- in which you used the level fees 

13 paid as the dependent variable? 

14 A. I honestly don't recall, but -- so I 

15 don't remember, but because I think, 

16 conceptually, we thought the log percent -- you 

17 know, because of the economic foundations, the 

18 log approach was sensible, so we said, okay, 

19 you know, let's try Box-Cox, you know, see what 

20 it says and then -- you know, as you know, 

21 there's this parameter in a Box-Cox -- maybe 

22 not everyone knows, but there's a parameter in 

23 a Box-Cox model which varies between zero and 

24 one. And if the parameter is closer to zero, 

25 that suggests it should be a log model. And 
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2 

3 

stuck with it. 

Q. Okay. So that's not a sensitivity 

1642 

4 test, because you didn't do a regression to see 

5 what the results would be? 

6 A. Well, I mean, a Box-Cox is a 

7 regression. 

8 Q. Okay. Fair enough. You didn't change 

9 a variable in your regression? 

10 A. Yeah, I mean, you seem to be narrowly 

11 defining no offense, but narrowly defining 

12 sensitivity to did I add different variables on 

13 the right-hand side? But there's other 

14 dimensions of sensitivity, like what is the 

15 right functional form for the variables that 

16 you have. 

17 Q. Okay. Aside from the MSOs interactive 

18 with number of subscribers, did you do any --

19 did you change any variables? 

20 

21 

A. 

Q. 

I don't believe so. 

Did you produce your regression 

22 results when you conducted a regression without 

23 interacting MSOs with number of subscribers? 

24 A. I mean, I don't know that we did. I 

25 mean, this was just something we did in the 
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1 course of -- of doing the analysis. 

2 Q. So you tried it, you saw the results, 

3 you didn't produce them to us? 

4 

5 

A. 

Q. 

It was -- I mean, so -- correct. 

So this was -- this was a regression 

6 you considered, you tried it, you decided not 

7 to use it, you didn't produce the results? 

8 A. Well, yeah, because, I mean -- and the 

9 reason is if you look at the statistical 

10 significance of the coefficients on those 

11 variables, the data set, I want those in there. 

12 And so one wouldn't -- you know, if -- when 

13 there's good economic reasons and good 

14 statistical reasons and you're not going to 

15 distort the interpretation of the coefficient 

16 estimate, then it was clear that I should 

17 that they should be there and that's why 

18 they're there. 

19 Q. 

20 use --

21 

22 

A. 

Q. 

I'm not quibbling with your choice to 

Okay. 

-- to interact MSOs with subscribers, 

23 but you tried a regression in which you didn't 

24 do that, and you found what·? It wasn't 

25 sensitive or was sensitive? 
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A. I mean, I don't remember, to be 

honest. 

1 

2 

3 Q. But you considered doing it. You ran 

4 the regression. You didn't give us the 

5 results, right? 

6 

7 

A. 

Q. 

That's correct. 

And sitting here today, you actually 

8 don't remember whether it was sensitive to this 

9 change or not? 

10 A. That's correct. 

11 Q. Could have been sensitive to the 

12 change? Your coefficients for these 

13 interactions are statistically significant, 

14 

15 

16 

which would suggest that they have some 

influence on the results, right? 

A. Yeah, but even -- I mean, I would even 

17 stipulate, even if the royalty share 

18 calculations were sensitive to the change 

19 and I don't know if they were -- that would 

20 just be evidence to me that it was appropriate 

21 to include these variables as control variables 

22 because the whole point of control variables is 

23 to include them in the model so that they don't 

24 bias the coefficients of interest. 

25 Q. Dr. Erdem's model 1 here, Dr. Erdem's 
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1 inclusion of a log transformed number of 

2 distant subscribers, that was a statistically 

3 significant inclusion of a variable, wasn't it? 

4 A. Yes, but in my answer, it was --

5 you'll notice I was very careful to say I 

6 included variables that did not change the 

7 interpretation of the key parameters of 

8 interest. And Dr. Erdem's inclusion of the log 

9 subscribers basically approximates the formula 

10 and doesn't let the data reveal the 

11 relationships of interest. 

12 So that, in my opinion, in my 

13 strongly-held opinion, is an inappropriate 

14 

15 

sensitivity analysis. 

Q. So what you're really saying, though, 

16 is you did some sensitivity analysis; you 

17 didn't give us the results? 

18 A. I did that one analysis and did not 

19 give you the results. 

20 Q. And, in fact, that was more than just 

21 a sensitivity. You actually did the 

22 regression. You decided that it could be 

23 improved, you improved it, and you did another 

24 regression, right? 

25 A. That's correct. 
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Q. And, actually, on the subject of 

over-fitting, that actually can be a form of 

1646 

3 over-fitting, can't it, to try a regression, to 

4 reject some variables or to reject a form, and 

5 then try another regression and find you get a 

6 statistically improved result? Those variables 

7 count against your -- against your degrees of 

8 freedom, don't they? 

9 A. Yes, but, I mean, over-fitting is 

10 really an issue when you have a large number of 

11 variables relative to the number of 

12 observations. I don't think the 

13 especially -- I mean, we have 7,000 fixed 

14 effects, but, of course, we have 26,000 data 

15 points. 

16 

17 

18 

Q. 

A. 

Q. 

You've got -

And so there's 

-- you've bot about 3.5 data points 

19 per variable? 

20 

21 

A. 

Q. 

No, no 

3.55 data points per variable. Okay. 

22 And, in addition, you've got some, now 

23 it turns out, some phantom variables of some --

24 left over, basically, from some specifications 

25 you tried and rejected? 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 

3 

A. What phantom variables are you 

referring to? 

Q. Well, when I say phantom variables, 

4 I'm talking about those variables that you 

5 tried and that are not included or -- or are 

6 included. You've tried some things that you 

7 then rejected, okay. 

8 

9 

A. 

Q. 

Right. 

That's also creating a fit to the 

10 model, isn't it? 

1647 

11 

12 

A. 

Q. 

I don't know what you -- I mean, I -

All right. I'll -- I'll leave it 

13 alone. 

14 Now, Dr. Israel actually presented us 

15 with his sensitivity results, right? 

16 A. I mean, to be honest, I didn't review 

17 Dr. Israel's testimony to that detail so I'm 

18 not -- I'm not intimately aware of his 

19 sensitivity results. 

20 Q. Okay. You're not familiar with 

21 Dr. Israel's sensitivity tests? 

22 

23 

24 

A. 

Q. 

No. 

Okay. All right. 

MR. MacLEAN: I thank everybody for 

25 bearing with me. I hope I was able to make it 
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interesting. That concludes my questioning. 

JUDGE BARNETT: Thank you, 

1648 

3 Mr. MacLean. Mr. Garrett? Sorry. Mr. Laane. 

4 Any questions for this witness? 

5 

6 Honor. 

7 

8 

9 

MR. LAANE: Nothing at this time, Your 

JUDGE BARNETT: Okay. Any redirect? 

MR. COSENTINO: Your Honor, I have -

JUDGE BARNETT: I'm sorry, 

10 Mr. Cosentino. 

11 CROSS-EXAMINATION 

12 BY MR. COSENTINO: 

13 

14 

15 

Q. 

A. 

Q. 

Good afternoon, Dr. Crawford. 

Good afternoon. 

My name is Victor Cosentino. I am an 

16 attorney for the Canadian Claimants group. 

17 

18 

A. 

Q. 

Hello. Nice to meet you. 

Okay. So you spent a lot of time on a 

19 deep dive into your regression. I want you to 

20 come back out to the top. 

21 (Laughter.) 

22 BY MR. COSENTINO: 

23 Q. 

24 Okay? 

25 A. 

I have a very simple question for you. 

Wonderful. 
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1 

2 

3 

4 

Q. 

A. 

Q. 

I'm putting in front of you figure 20. 

Yes. 

Let me see here. And my --

JUDGE BARNETT: Which document is this 

5 in? 

6 MR. COSENTINO: I'm sorry, Your Honor. 

7 BY MR. COSENTINO: 

8 Q. This is Exhibit 2004, your direct 

9 testimony. 

10 

11 

A. 

12 you. 

I believe that to be correct. 

JUDGE BARNETT: Direct. Okay, thank 

13 BY MR. COSENTINO: 

14 Q. When you are doing your regression, 

15 you categorized -- you categorized the 

16 programming into claimant group programming 

17 categories; is that correct? 

18 A. Well, Dr. Bennett at Bates White 

19 Economic Consulting did the categorization and 

20 presented it to me. So I myself did not do the 

21 categorization. 

22 

23 on 

Q. Okay. My question, though, for you is 

in your table -- various tables, and 

24 figure 20 is an example, you write for the 

25 Canadian -- you write in the last column 
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1 Canadian, and what I want to clarify is simply 

2 this: Is this a relative value for Canadian 

3 Claimant Group programming or for all the 

4 programming on the Canadian signal? 

5 A. So I'm afraid I'm not sufficiently 

6 cognizant of the distinction between the two to 

7 be able to answer correctly. 

8 Q. Okay. Let me explain and then maybe 

9 you can answer. 

10 

11 

A. 

Q. 

Please. 

So Canadian signal consists of a 

12 majority of Canadian Claimant Group 

13 programming, programming coming from Canadian 

14 

15 

16 

17 

providers. It also has some Joint Sports 

programming on it. 

A. 

Q. 

Okay. 

And some programming -- Program 

18 Suppliers content. 

19 

20 

A. 

Q. 

Okay. 

And a very small amount of Settling 

21 Devotional Claimant programming. 

22 

23 

A. 

Q. 

Okay. 

So in some of the studies that have 

24 been presented, for example, the surveys, they 

25 attempt to value the entire signal. And what I 
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1 

2 

want to understand is are you trying to value 

the entire signal or just the programming 

3 category? 

4 A. So my understanding that the 

5 categorization Dr. Bennett did would be that it 

6 would -- it categorized the programming on the 

7 Canadian signal into the relevant categories, 

8 so if there was joint sport content or program 

9 supplier content or devotional content on 

10 Canadian signals, it would have been allocated 

11 to those claimant categories, and then the 

12 results I'm presenting to you here represents 

13 the average value per minute coming out of the 

14 regression results for Canadian Claimant 

15 category programming. 

16 Q. Okay. Thank you. And I won't ask you 

17 about gamma or tau. That's all I have, thank 

18 you. 

19 

20 

A. You're welcome. 

JUDGE BARNETT: Now, other 

21 cross-examination of this witness? 

22 MR. OLANIRAN: I think we have at 

23 least two more, so --

24 

25 // 

JUDGE BARNETT: Okay. 
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CROSS-EXAMINATION 

BY MR. OLANIRAN: 

1 

2 

3 Q. Good afternoon, Dr. Crawford. My name 

4 is Greg Olaniran and I represent Program 

5 Suppliers. 

6 

7 

A. 

Q. 

Hello. 

I think we may have had discussions 

8 before in the '04/'05 proceeding. 

9 

10 

A. 

Q. 

I believe -- I believe that's correct. 

Yeah. I hate to disappoint you. I'm 

11 also not going to be talking about regression. 

12 And I'm not going to be in the weeds of tau and 

13 sigma and beta and so on and so forth. 

14 But I do want to talk about something 

15 which I think we spoke of before in the last 

16 proceeding and I want to talk about the market. 

17 And so let's talk first about the current 

18 regulatory environment. 

19 And so -- and I'll focus my discussion 

20 on just all non-network programming, right? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Okay. 

On distant signals. 

Okay, non-network programming. 

And the process begins with the 

25 the prior market, where a copyright owner 
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1 

2 

3 

licenses a program to the broadcaster, correct? 

A. That's correct. 

Q. And then the broadcaster negotiates 

4 with several copyright owners and fills up its 

5 daily line-up of programming, and then the 

6 cable system retransmits the broadcaster signal 

7 out of market. Is that fair? 

8 

9 

A. 

Q. 

That's my understanding as well. 

And assuming the cable system is in 

10 compliance with Section 109, correct. 

11 

12 

A. 

Q. 

That's correct. 

All right. Now let's look at the 

13 manner in which the copyright owner receives 

14 

15 

16 

compensation under the regulatory scheme. 

A. 

Q. 

Okay. 

There are two -- two income streams. 

17 The first one is the direct compensation from 

18 the transaction between the broadcaster and the 

19 copyright owner and their primary market, 

20 right? 

21 A. Yes, that's the first income stream, 

22 yes. 

23 Q. Okay. And then the second one is the 

24 compulsory licensing scheme, where, because of 

25 the regulatory scheme, the cable system pays 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 
\ 

1654 

1 the money to the government and then we end up 

2 where we are today, to determine compensation 

3 to the copyright owner for that second stream, 

4 correct? 

5 

6 

A. 

Q. 

That's -- yes, that's correct. 

You agree, do you not, that this 

7 proceeding is to determine the allocation of 

8 royalties to copyright owner as those copyright 

9 owners are grouped in the program categories 

10 used in this proceeding, correct? 

11 A. Yes, subject to their compulsory 

12 programming, yes. 

13 

14 

Q. Okay. And so I want -- this 

proceeding is not for the purpose of 

15 compensating distant signals, correct? 

16 A. That's my understanding. The payments 

17 go to the content owners. 

18 Q. Because distant signals, by 

19 definition, are not protected works, right? 

20 A. I don't specifically know that, but 

21 that would not surprise me. 

22 Q. Okay. Now let's talk about your 

23 theory of the hypothetical market where a 

24 compulsory license no longer exists. 

25 A. Okay. 
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1 

2 

Q. And I think you said that -- and this 

is a follow-up to the discussion I think you 

3 had many moons ago this morning with the Judge. 

4 And you say in your written testimony that in 

5 absence of compulsory license, that the market 

6 will continue to involve retransmission of 

7 entire broadcast television stations. Do you 

8 recall that? 

9 

10 

A. 

Q. 

I do. 

Okay. And so in your hypothetical 

11 market, the cable operator would still not 

12 negotiate directly with copyright owners, 

13 correct? 

14 

15 

A. 

Q. 

That's correct. 

And broadcasters will continue to 

16 negotiate with copyright owners -- would 

17 continue to negotiate with copyright owners, 

18 correct? 

19 

20 

A. 

Q. 

Yes, that's right. 

And the copyright owners would 

21 continue to license to broadcasters who would 

22 continue to create their daily programming 

23 lineup and the cable system would continue to 

24 retransmit broadcast signals, correct? 

25 A. As long as it could reach a negotiated 
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1 agreement with the local station that it wanted 

2 

3 

to bring into the distant market. 

Q. Okay. And so there would be no 

4 allocation or distribution proceeding as we're 

5 having now, correct? 

6 

7 

A. 

Q. 

That's correct. 

And there would be no phase 1 or phase 

8 2 proceeding, correct? 

9 

10 

A. 

Q. 

Correct. 

In fact, there would be no Copyright 

11 Royalty Judges? 

12 (Laughter.) 

13 

14 

15 

MR. OLANIRAN: Sorry, Your Honor. 

THE WITNESS: I believe they have 

other jobs within the copyright framework, 

16 within the copyright space, than just this 

17 proceeding. 

18 BY MR. OLANIRAN: 

19 Q. The whole -- the regulatory schemes 

20 surrounding retransmission of distant signals 

21 would -- in this context, would not exist, 

22 correct? 

23 A. Well, I mean, I think we're talking 

24 about a hypothetical market where it doesn't 

25 exist. So that's -- where the compulsory 
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license does not exist. And, therefore, I 

think, given this premise, then it would not 

3 exist. 

4 Q. And also gone would be the royalty 

1657 

5 payments that you've relied on for calculating 

6 your marginal -- your marginal values of each 

7 additional minute, correct? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

That is correct. 

There would be no such payments? 

That's correct. 

Okay. And so now -- but still in the 

12 hypothetical market, the copyright owners would 

13 still require to be compensated -- would still 

14 require to be compensated for exploitation of 

15 their works or their primary market transaction 

16 for retransmission of distant signals, correct? 

17 A. I mean, "required" is too strong. I 

18 would say they would probably seek to be 

19 compensated. 

20 Q. Fair enough. Now, thinking back to 

21 the two income streams that we talked about 

22 under the current regulatory regime, for the 

23 copyright owner, you would still have -- as I 

24 said, you have two income streams potentially, 

25 right? 
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A. 

Q. 

That's correct. 

And under your theory of the 

3 hypothetical market, the buyer is the cable 

4 system; is that right? 

5 A. So, I mean, I think I had in mind a 

1658 

6 sort of two-stage hypothetical market. I think 

7 the buyer -- clearly the buyer would be the 

8 cable system 

9 

10 

Q. 

A. 

Okay. 

-- of distant signals and then, of 

11 course -- or local broadcast stations carried 

12 in distant markets. And then, of course, the 

13 local stations themselves would be buyers of 

14 

15 

content from the content owners. 

Q. Okay. Now, the buyer is buying 

16 channels at that point, is it not? 

17 

18 

A. 

Q. 

That's correct. 

Okay. And that channel is a bundle of 

19 different programs embedded in the broadcast 

20 signals that the buyer is buying, the CSO is 

21 buying? 

22 

23 

A. 

Q. 

That's correct. 

Okay. And the seller is the 

24 broadcaster in that transaction as between 

25 the retransmission transaction, if you will? 
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A. Yes, the seller is the -- the local 

broadcast station acting, if you like, as an 

3 agent on behalf of the content owners. 

1659 

4 Q. And I think in your -- in your vision 

5 of the market, the CSO and the broadcaster will 

6 negotiate a fee for carriage of the distant 

7 signals; is that right? 

8 A. That's correct. 

9 Q. Okay. Let's now talk about 

10 compensation for the copyright owner, still in 

11 the hypothetical market, okay? 

12 

13 

14 

A. 

Q. 

Yes. 

Now, with regard to compensation of 

the copyright owner, would you expect there to 

15 be a trans- -- you would expect there to be a 

16 transaction between the copyright owner and the 

17 broadcaster, right? 

18 

19 

A. 

Q. 

That's correct. 

And in that transaction, there are two 

20 rights issues to be determined, correct? 

21 

22 

A. 

Q. 

Exactly, that's correct. 

One has to do with the local -- the 

23 rights to -- to -- a license to air -- for the 

24 broadcaster to air the particular work within 

25 the local area, correct? 
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That would be one of the rights, yes. 

Okay. And the second right would have 

3 to address the issue of additional exploitation 

4 of that work via the acquisition of the signal 

5 by a CSO, correct? 

6 

7 

A. 

Q. 

That's correct. 

Okay. So I think it's fair to say 

8 that your basic theory is that the broadcaster 

9 would obtain from the owner the right to grant 

10 transmission rights to another entity; in this 

11 case, the cable system, correct? 

12 A. That's correct. 

13 Q. So if I as a copyright owner were to 

14 

15 

16 

license both American Idol and Watching Paint 

Dry, the movie, I would expect to be 

compensated by the copyright owner I'm 

17 sorry, by the broadcaster, right? 

18 A. Yes, I think the~- yes. But perhaps 

19 differently for the two different rights. 

20 Q. Okay. What do you mean, "perhaps 

21 differently"? 

22 A. I mean in the sense that the right to 

23 in the local market, the economic value of 

24 the right in the local market could differ from 

25 the economic value for the right in the distant 
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1 market. 

2 Q. Okay, fair enough. Thank you. 

3 Let's also talk just briefly about the 

4 calculation of royalty payments under Section 

5 111. The royalty payments that you use are 

6 actually royalty payments that are made by the 

7 cable systems as they are required to do under 

8 Section 111; is that correct? 

9 

10 

A. 

Q. 

That's my understanding. 

Okay. And I think, in this case, you 

11 actually used the royalty payment for 

12 subgroups, not the entire system? 

A. That's right. That's correct. I used 13 

14 the royalty payment at the -- reported at the 

15 subgroup level. 

16 Q. Okay. In general, under the 

17 regulatory -- under Section 111 -- let's give 

18 you a hypothetical which involves absolutely 

.19 very little or no math. 

20 So assume that a cable system carries 

21 no distant signal, okay? 

22 

23 

A. 

Q. 

24 royalty? 

25 A. 

Okay. 

And what would be the system's 

It would have to pay them -- if it's a 
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1 Form 3 system --

Right. 2 

3 

Q. 

A. -- it would have to pay the minimum 

4 fee, which is a little over 1 percent of its 

5 gross receipts. 

6 Q. And okay. And let's assume the 

7 cable system then decides to carry one 

8 independent signal, and let's assume further 

9 that this new independent signal carries 

10 100 percent Program Supplier minutes. 

11 How would the payment be different 

1662 

12 from the one that carried no additional -- no 

13 signals at all? 

14 

15 

A. Well, when they carry no signals, it 

would not enter my regression because the 

16 systems or subscriber groups that had no 

17 distant signals don't -- they have no minutes 

18 of programming so they don't enter. 

19 Q. I'm not asking how it would enter your 

20 regression. 

21 

22 

A. 

Q. 

Okay. I'm sorry. 

I'm asking how it works currently. If 

23 the system, if the system now carries one 

24 independent signal, 100 percent of Program 

25 Supplier minutes, how would that change what 
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1 

2 

3 

this -- the system's royalty obligation under 

Section 111? 

A. No, it would not change royalty 

4 obligation because it's still one distant 

5 signal. 

6 Q. And what if the same system, one 

7 independent signal, and that independent signal 

8 is 50 percent Program Supplier minutes, 

9 50 percent JSC minutes, any difference in the 

10 royalty obligation? 

11 A. No. No, as long as it's one DSE, it 

12 pays the same royalty. 

13 

14 

Q. Okay. And let's assume the same cable 

system decides to add another independent 

15 signal so we now have two different signals, 

16 two independent signals, correct? 

17 

18 

A. 

Q. 

That's correct. 

Okay. And then let's assume further 

19 that the new signal carries 100 percent JSC, so 

20 we would have one independent signal with 

21 100 percent JSC and then we have another 

22 independent signal -- strike that. 

23 Let's assume that we have a -- the 

24 cable system, we have two independent signals, 

25 and let's assume that the new signal, the orie 
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1 

2 

signal carries 100 percent JSC programming, so 

we have one independent signal with 100 percent 

3 Program Suppliers and then another independent 

4 signal with -- another independent signal with 

5 100 percent JSC only. So 100, 100 apiece. 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

I understand. 

Are you with me? 

Yes. 

Okay. And how much would that cable 

10 system pray in royalties? What would be the 

11 royalty obligation calculations, just roughly? 

12 A. Roughly, I think it's a little over 

13 1 percent for the first -- for -- if you carry 

14 one DSE and it's .7 percent; for the second DSE 

15 so it would pay roughly 1.7 percent with maybe 

16 a little higher overall of its gross receipts 

17 for the carriage of both signals. 

18 Q. And now this is my last scenario. You 

19 have the same system, and rather than the 

20 second DSE being sports programming, you have 

21 50 percent Commercial Television programming 

22 and 50 percent Joint Sports programming. 

23 How would the payment be different 

24 from the last scenario we had? 

25 A. As long as it's the same DSE, there 
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1 would be no difference in payment. 

2 Q. Okay. So as you said a few minutes 

3 ago, that your regression analyzed royalty 

4 payments by subgroups, not at system level, is 

5 that right? 

6 

7 

A. 

Q. 

That's correct. 

Okay. Just curious, in your data, how 

8 many times did it happen that the minimum fee 

9 relative -- the minimum fee royalty payments 

10 exceeded the sum of the subgroup total royalty 

11 payments? 

12 

13 

14 

15 

A. 

Q. 

A. 

Exceeded, like strictly exceeded or -

Yeah. 

Oh. 

JUDGE BARNETT: I'm sorry, 

16 Mr. Olaniran. Could you repeat that question? 

17 MR. OLANIRAN: Like how many times did 

18 the minimum fee royalty obligation exceeded the 

19 total subgroup payments that he calculated? 

20 BY MR. OLANIRAN: 

21 

22 

Q. 

A. 

Is that clear? 

That is clear, and -- but I'm afraid I 

23 don't know the answer. 

24 Q. Okay. And I want to talk about the 

25 marginal view -- the marginal value that you 
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1 calculated. And I want to make sure I 

2 understand this. 

3 You calculated coefficients on a 

4 subgroup-by-subgroup basis; is that correct? 

5 A. I mean, the regression coefficients 

6 are an outcome of the entire regression 

7 analysis. So the -- and there are common so 

8 I exploit variation in royalties and program 

9 minutes across subgroups, but there's only a 

10 single parameter for the -- for each of the 

11 different key explanatory variables, for the 

12 entire regression. 

13 So there's not a different parameter 

14 for each on the on the key explanatory 

15 variables for each of the subgroups. There's 

16 only one parameter. 

17 Q. So you don't have individual 

18 coefficients on a subgroup-by-subgroup basis, 

19 based on the minutes? 

20 

21 

22 

A. Not for the minutes variables. And I 

no. 

Q. Okay. Now, the marginal value of the 

23 of the -- each additional minute for each 

24 category that you calculate, that applies only 

25 to the bundles, correct? 
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A. I don't know what you mean by -- I 1 

2 mean, it applies I don't know what you mean 

3 by "applies only to the bundles." 

4 Q. That -- the the margin value 

5 applies to each type of programming bundle; is 

6 that right? 

7 

8 

9 

A. 

Q. 

A. 

I mean, programming category. 

Category, I'm sorry. Yes. 

Yeah. "Bundle" can mean something 

10 else in cable markets. 

11 Q. And you've assumed that in the 

12 hypothetical market that these programming 

13 category labels will continue to be the same; 

14 

15 

is that right? 

A. No. I mean, I think the -- in the 

16 hypothetical market, I think the -- the 

17 negotiations between content owners and local 

18 stations would be at the program-by-program 

19 level, but I think the categories are still 

20 useful for this proceeding because, of course, 

21 the purpose of the proceeding is to allocate 

22 royalties for the -- the -- excuse me, to 

23 allocate royalties that CSOs actually paid for 

24 the -- the carriage of programming in the 

25 existing categories. 
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So my -- my regression analysis 

reveals the relative value of the categories 

3 that are at issue in this proceeding. 

1668 

4 

5 

Q. And are these the same categories that 

you assume the categories that are used in 

6 the market in acquiring programs? 

7 

8 

A. 

Q. 

I mean --

I'm sorry, strike that. 

9 Are these the same program categories 

10 that are used in a market for acquisition --

11 when you're acquiring bundles of programming? 

12 A. I mean, of course, in the hypothetical 

13 market, I envision the CSO negotiating with the 

14 

15 

distant signal for the entire distant signal. 

And then, of course, the -- the local station 

16 negotiating with the individual content owners. 

17 But the key thing is that what I 

18 recover, I think it's the relative CSO value 

19 that would reveal the relative marketplace 

20 value in this hypothetical market. And that, I 

21 can recover from the existing market. 

22 Q. Okay. Let me try to make my question 

23 a little bit clearer. 

24 Recall my two works as a copyright 

25 owner, the American Idol and Watching Paint 
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1 Dry, the movie. And recall the transaction 

2 that would occur between the broadcaster and me 

3 without a compulsory license 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

Okay. 

-- in that primary market. 

Okay. 

The local market license is taken care 

8 of, right? 

9 A. Okay. So you're presuming that the 

10 negotiation has been resolved for distribution 

11 in the local market? 

12 

13 

14 

15 

Q. 

A. 

Yes. 

Okay. 

Q. And so my question for you is how 

would the marginal value that you've now 

16 calculated apply to that transaction? 

17 A. Well, I think the -- I mean, the key 

18 thing is that the value of programming in the 

19 distant market is driven by relative CSO value 

20 because that's the only -- that's the -- the 

21 value that -- that CSOs receive -- the value 

22 that programming has in a distant market is by 

23 virtue of CSOs ability to, by carrying that 

24 program, attract and retain subscribers. 

25 And so that's why relative CSO value 
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1 

2 

3 

4 

would then drive the relative marketplace value 

in the hypothetical market. 

Q. So my question, though, is so you're 

now in that in the -- right now in the 

5 transaction between the broadcaster and the 

6 copyright owner, who has two works. And what 

7 is the -- what is the basis for the exchange 

8 value-wise in that market? 

9 A. I think -- basically, I think that the 

10 broadcaster would understand that -- the 

11 relative -- the relative value of the type of 

12 programming or even the specific program might 

13 have in the distant market and use that as a 

14 basis for negotiations with the ultimate 

15 content owner. 

16 Q. So the value that you've calculated, 

17 is not a value -- is not a value for --

18 directly for that market; it's a value in terms 

19 of how the cable system views an entire signal; 

20 is that fair? 

21 

22 

A. 

Q. 

I didn't understand the question. 

I'm trying to get -- I'm trying to get 

23 at the purpose for -- the meaning of the margin 

24 value you've calculated. 

25 A. Okay. 
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Q. And how that's relevant to the 1 

2 transaction in that primary market when they're 

3 dealing with the two rights issues 

4 

5 

A. 

Q. 

I understand. 

-- or perhaps one. So my question is, 

6 if I understand your testimony correctly, the 

7 value that you've calculated is the cable 

8 operator's view of an entire signal, broadcast 

9 signal; is that correct? 

10 A. Well, it's -- it's -- not quite. It's 

11 the cable operator's relative value for the 

12 different types of programming carried on 

13 distant signals. 

14 Q. Based on the cable operator's 

15 perspective? 

16 

17 

A. 

Q. 

That's correct. 

Okay. And your testimony is that 

18 somehow the broadcast signal when there is a --

19 when the transaction occurs to grant rights to 

20 retransmission, the broadcaster would somehow 

21 be aware of what the cable -- how the cable 

22 operator has determined the value of the 

23 different program categories? 

24 

25 

A. 

Q. 

Exactly, yes. 

And -- and what evidence do you have 
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1 of that? 

Well, I mean --2 

3 

A. 

Q. That the broadcaster would be aware of 

4 that? 

5 A. Well, I mean, so they -- I mean, I 

6 think they could do the same logic that we're 

7 doing in this proceeding and understand that 

8 the value of different types of content will 

9 have, in distant markets, based on the value to 

10 CSOs, and you could read my regression results 

11 and get a sense of what are the relative values 

12 of different types of programming. 

13 Now, of course, that would only give 

14 them the sense of the average value of 

15 different types of programming in the 

16 hypothetical market. So any particular 

17 program, even within each of the categories, 

18 could have relatively more value or less value 

19 like in your example. American Idol is 

20 probably a more valuable property than Watching 

21 Paint Dry, the movie, and so then they could 

22 factor in --

23 Q. Some may disagree, by the way, but go 

24 ahead. 

25 (Laughter:) 
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1 

2 

A. But then they could -- you know, from 

once they had a sense of the relative values 

3 in general in the sort of average relative 

4 values of the different programming categories, 

5 then in their negotiations they could move off 

6 of those averages for specific individual 

7 programs. 

8 Q. And what's your basis for -- for 

9 assuming that American Idol has more value than 

10 Watching Paint Dry? 

11 A. I would imagine that consumers in 

12 distant cable markets would be more interested 

13 in -- I mean, it depends. It depends if 

14 American Idol is already on the bundle of 

15 programming carried on the -- on the cable 

16 operator's existing local stations. But if it 

17 weren't, then I could imagine that that might 

18 have some attraction in terms of getting 

19 someone to subscribe to the cable bundle. 

20 Q. What would be the basis for the 

21 attraction, is my question? Why would it be 

22 more attractive than Watching Paint Dry? 

23 A. Well, I think -- I mean, it sounds 

24 like more attractive programming that consumers 

25 would want to see and therefore to -- to sign 
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1 up for a cable bundle. 

2 Q. It would be -- people would be more 

3 interested in watching American Idol than 

4 Watching Paint Dry? 

5 A. And I think within every category, so 

6 I'm not -- if we can stipulate that these are 

7 both Program Supplier categories --

8 

9 

Q. 

A. 

Yes. 

-- or both programs within the Program 

10 Supplier category, I think within every program 

11 category, there's going to be relatively more 

12 valuable programming and relatively less 

13 valuable programming. And so I'm just saying 

14 that -- that to the cable operator, and so I 

15 was attributing to American Idol the relatively 

16 higher value rather than the Paint Drying, but 

17 the cable operator would know better than I. 

18 Q. So let me ask you this question: 

19 Suppose there were two different copyright 

20 owners in that primary market. How is the 

21 broadcaster -- and they're both -- assuming 

22 that Watching Paint Dry and American Idol are 

23 in the same -- in the syndicated category. 

24 

25 

A. 

Q. 

Okay. 

How is -- how are the parties 
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1 negotiating, distinguishing between one price 

2 

3 

point and another? 

A. I mean, I -- I don't have intimate 

4 knowledge of the details of negotiations over 

5 individual programs, but I can -- I would 

6 imagine that it relates to the value it would 

7 have to the cable operator in the distant 

8 market. They would form beliefs about this. 

9 Both sides of the party would form beliefs 

10 about that. 

11 Q. But your regression results does not 

12 address that specific issue, does it? 

13 

14 

A. My regression result does not address 

how the specific royalty or fee that would be 

15 negotiated between a local broadcaster and an 

16 individual content owner would be determined, 

17 no, but I -- but it recovers the average 

18 relative value with -- across programming 

19 within content categories. 

20 Q. And also with regard to the minutes of 

21 programming that you use, you treat all of the 

22 minutes equally, if I'm understanding your 

23 regression correctly. You don't make a 

24 distinction about the value of the program 

25 minutes in any way, do you? 
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A. 

Q. 

I treat all the minutes equally. 

And so there are no -- there's no 

3 differentiation between the day parts during 

4 which the different programs air, correct? 

5 

6 

A. 

Q. 

That's correct. 

And there's no consideration for 

7 expected audience, is there? 

8 

9 

A. 

Q. 

That's correct. 

It doesn't consider the type of 

10 programming other than as bundles, correct? 

11 A. I mean, it -- so within a program 

1676 

12 category, it measures the average value of all 

13 the programming in that category across day 

14 parts, across everything. But, of course, I 

15 estimate different average values across 

16 different categories, across the six different 

17 claimant categories in this proceeding. 

18 Q. Now let me just talk briefly about 

19 your rebuttal testimony. And I think you said 

20 that -- you said that -- in criticizing 

21 Dr. Gray's relative viewing approach to market 

22 value, you said the CSOs would only earn --

23 would earn only a relatively small amount of 

24 revenue from sale of advertising. 

25 Do you recall that? 
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1 

2 

A. Would? I mean, in -- are we talking 

in the hypothetical market or in the current 

3 market? 

4 Q. You were criticizing Dr. Gray's 

5 testimony. 

Okay. 6 

7 

A. 

Q. And I suppose in the hypothetical 

8 market, if you're criticizing it, is relatively 

9 -- is a relative universe, relative to market 

10 value approach using viewing. And you said 

11 CSOs would only would earn a relatively 

12 small amount of ad revenue from the sale of 

13 advertising. Is that right? 

14 

15 

A. I mean, let me just I don't fully 

understand the question, but if we're talking 

16 about the hypothetical market --

17 

18 

Q. 

A. 

Right. 

-- in my view there would be 

19 inconsequential -- in the absence of a 

20 compulsory license, and so therefore in the 

21 absence so even if local stations local 

22 signals could substitute advertising in the 

23 distant market, which is of course not 

24 permitted under the current compulsory 

25 license --
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Q. No, it's not prohibited either. It 

would not necessarily be prohibited? 

1 

2 

3 A. It would not exactly, it would not 

4 be prohibited, but even were it possible, the 

5 viewing of distant signals is so miniscule as a 

6 share of total viewing in a market, in my 

7 rebuttal testimony I estimated it something on 

8 the order of .4 percent of total viewing, that 

9 -- and, furthermore, Nielsen generally doesn't 

10 report ratings for program stations that have 

11 such low viewing. 

12 And even if they did have ratings for 

13 stations with such low viewing, these stations 

14 would have to compete with the much larger 

15 audiences that are in the local market of the 

16 distant cable system as to lead me to conclude 

17 that there would be inconsequential advertising 

18 revenue in the distant -- in the hypothetical 

19 distant market. 

20 Q. In that analysis, do you preclude the 

21 possibility of -- and I'm going to say this 

22 very carefully, so --

23 

24 

A. 

Q. 

Okay. 

Do you preclude the possibility of 

25 insertion of local ads in the distant market of 
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1 the -- of the distant signal? In other words, 

2 if the signal has been imported into a local 

3 market, your analysis precludes the possibility 

4 that when the distant signal is in a new 

5 market, that there could be ad insertions of 

6 the market within which it's competing with the 

7 local signals? 

8 A. I'm afraid -- I'm sorry, I don't mean 

9 to be dense, but I'm confused about whether 

10 we're talking about ads in the distant market 

11 or ads in the local market. 

12 Q. Okay. So let me make it a little bit 

13 easier. You have market A, is the local 

14 

15 

16 

17 

18 

market. And you have WABC --

A. Okay. 

Q. 

A. 

Q. 

-- that has been imported to market B. 

Okay. 

Under the current regulatory regime, 

19 you are going to have -- WABC cannot be -- the 

20 signal cannot be altered. 

21 

22 

23 

24 

A~ 

Q. 

A. 

Q. 

25 market. 

Correct. 

When it lands in market B. 

That's my understanding. 

Now, let's move to a hypothetical 
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Okay. 1 

2 

A. 

Q. Same transaction where you have WABC 

3 now, still in market B, without the 

4 restrictions of the regulatory scheme. Are you 

5 ruling out the possibility that in market B, 

6 there could be ad insertions under WABC that 

7 are relevant to that local market? 

8 A. So I'm certainly not ruling it out, 

9 but I would just repeat the answer I gave 

10 previously. I think that because the viewing 

11 on distant signals is so small, that I conclude 

12 and, furthermore, there would likely not be 

13 Nielsen ratings and there would likely not be 

14 -- they wouldn't be able to compete effectively 

15 with other local stations in market B, that I 

16 conclude from that that there would be no 

17 meaningful advertising revenue in market Bin 

18 the hypothetical market. 

19 Q. In your rebuttal testimony, you also 

20 you state that there is data available to 

21 model CSOs' buying decision, and you base that 

22 on your review of Mr. Trautman's report? 

23 A. No, I don't understand. 

24 Q. This is -- I'm almost quoting 

25 directly. You said that there's data available 
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1 to model CSOs' buying decision and you 

2 reference Mr. Trautman's testimony. Do you 

3 recall that? 

4 A. No. Could you point me to that 

5 passage in the --

6 Q. You can look ·at your rebuttal 

7 testimony, page 7, paragraph 22. 

A. 8 Okay. 

Q. 

A. 

fine. 

Q. 

A. 

Are you at your rebuttal testimony? 

Yeah, but it's also here, which is 

Exhibit 2005, I think. 

Yes, thank you. Ah, I see. Yes. 

1681 

11 

12 

13 

14 

15 

16 

Okay. So I now understand the passage you're 

referring to. Could you repeat your question? 

Q. My question, you reference in that 

17 paragraph that there's data available to model 

18 CSOs' buying decision, and I think you 

19 reference the testimony of Mr. Trautman. Is 

20 that right? 

21 

22 

A. 

Q. 

I do. 

Okay. And my question simply was what 

23 what specifically in Mr. Trautman's 

24 testimony were you referring to? 

25 A. So I think -- I think the -- the 
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1 language there is a little bit imprecise. 

Okay. 2 

3 

Q. 

A. So I think I had in mind that there's 

4 data available to model CSOs' buying decisions. 

5 That was meant to reflect regression analyses 

6 of the type I run, that Dr. Israel ran, and 

7 then Drs. Waldfogel and Ralston ran previously. 

8 But there is also -- so this model 

9 word should really have only applied to the 

10 regression analyses, but there is that being 

11 said, there is potentially, in my opinion, I 

12 think, a cable operator's survey is 

13 

14 

15 

potentially can potentially reveal relative 

CSO values, although it's not modeled. 

Q. So did you review Mr. Trautman's 

16 report? 

17 A. I just -- basically I looked just at 

18 his results to see how they compared with my 

19 results, but I didn't do a detailed review of 

20 his report. 

21 Q. Okay. You didn't read the report; you 

22 just looked at the results? 

23 A. Yeah, I looked at the results and I 

24 think I looked briefly at the survey, just to 

25 see what it looked like. 
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1 

2 

Q. And so you have no idea -- you don't 

know very in detail what the methodological 

3 approach to the survey is? 

4 

5 

6 

A. 

Q. 

That's correct. 

Okay. 

JUDGE BARNETT: I just want to 

7 interrupt here for a moment. Professor 

8 Crawford, are you returning to Zurich tonight 

9 or --

10 

11 

THE WITNESS: No, no. 

JUDGE BARNETT: Okay. So if we don't 

12 complete your testimony today 

13 

14 

THE WITNESS: That's fine. 

JUDGE BARNETT: -- you're not going to 

15 miss a flight? 

16 THE WITNESS: No. But I do return 

17 tomorrow night. 

18 (Laughter.) 

19 JUDGE BARNETT: Okay. I think we'll 

20 all go with you. 

21 (Laughter.) 

22 JUDGE BARNETT: How much more, 

23 Mr. Olaniran? 

24 MR. OLANIRAN: As you ask me that 

25 question, I think I am done. I have no further 
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1 questions. Thank you, Dr. Crawford. 

2 

3 

THE WITNESS: Thank you. 

JUDGE BARNETT: Thank you. Questions, 

4 Mr. Dove? 

5 MR. DOVE: Yes, but we•re going to 

6 have about an hour and a half. 

7 JUDGE BARNETT: Okay. Let•s see. Did 

8 I tick all the boxes, Mr. MacLean? 

9 MR. MacLEAN: Your Honor, I 1 m sensing 

10 that you 1 re about to break for the day, and I 

11 don 1 t want to -- I thank you for going a little 

12 bit over our time, but I don•t to put too much 

13 on it, ,but before we break, could I be 

14 

15 

16 

17 

18 

permitted to make an oral motion outside the 

hearing of the witness? 

JUDGE BARNETT: Yes. 

THE WITNESS: Shall I step down? 

JUDGE BARNETT: Thank you, Professor 

19 Crawford. If you don•t mind just --

20 

21 

22 

23 

THE WITNESS: Not at all. 

(Witness exits the hearing room.) 

MR. MacLEAN: Your Honor --

JUDGE BARNETT: Would you mind coming 

24 up to the lectern? 

25 MR. MacLEAN: Sure. The SDC move to 
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1 

2 

strike Dr. Crawford's testimony on the grounds 

that he testified he conducted analyses, 

3 alternative analyses, that were not produced, 

4 not made part of his written statement or 

5 produced to the SDC. 

6 Section 351.1 of the Judges' rules, 

7 351.l(e), with regard to introduction of 

8 studies and analyses -- and I'll say there was 

9 an equivalent provision in both the current 

10 version of the rules and the prior version of 

11 the rules -- provide that the facts and 

12 judgments upon which conclusions are based 

13 shall be stated clearly, together with any 

14 alternative courses of action considered. 

15 Dr. Crawford admitted he considered 

16 other courses of action, tried them, decided to 

17 modify his regression specification as a result 

18 of those, and then produced and included in his 

19 written direct statement only those courses of 

20 action that he -- or did not include those 

21 alternative course of actions. 

22 I will -- I have this on a computer. 

23 I can bring in copies tomorrow, but the SDC did 

24 serve follow-up document production requests on 

25 CTV. Our Document Request Number 12 sought all 
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1 documents supporting Dr. Crawford's conclusion 

2 that "an econometric analysis relating existing 

3 distant signal royalty payments to the minutes 

4 of programming of different types carried on 

5 distant signals under the compulsory license is 

6 most suited" -- I'm sorry "is most suitable 

7 for determining the relative marketplace value 

8 of the programs actually retransmitted between 

9 2010 and 2013, including documents relating to 

10 Dr. Crawford's consideration of alternat~ve 

11 approaches to determining the relative 

12 marketplace value of the different programming 

13 categories represented on distant broadcast 

14 signals." 

15 The response to that request was: 

16 "See general objections Numbers 2, 5, and 8. 

17 This statement is based on the professional 

18 knowledge and experience of Dr. Crawford, 

19 including that reflected in his academic 

20 research and prior testimony. Subject to and 

21 without waiving this objection" -- "its 

22 objections, CTV is producing a copy of the 

23 rebuttal testimony of Gregory S. Crawford in 

24 the 2004/2005 cable royalty distribution 

25 proceeding." And then gives the numbers there. 
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any alternative regression that included 

1687 

1 

2 

3 

4 

anything any other proposed specifications. 

We also had -- we also included a 

5 request, in our Document Request Number 14, all 

6 documents relating to Dr. Crawford's selection 

7 of variables used in his regression analysis, 

8 including the bases for selecting such 

9 variables, other variables considered, and the 

10 bases for rejecting use of any variables. 

11 And we got in response: "See General 

12 Objections Numbers 1, 2, 3, 4, 5, 8 and 10. 

13 Subject to and without waiving its objections, 

14 CTV refers SDC to paragraphs 94 through 107 of 

15 Dr. Crawford's testimony." Those were simply 

16 the paragraphs that describe the variables that 

17 were used in his final regression. 

18 So on these bases, we don't believe 

19 there has been compliance with the Judges' 

20 rules. We should have received both a 

21 description in his testimony and certainly, in 

22 discovery, alternative regressions considered, 

23 including those in which he excluded variables 

24 that were not included in his final regression. 

25 So we move to strike on that basis. 
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JUDGE BARNETT: Thank you. We're 

going to hear response tomorrow. Not today. 

3 This is a complex motion, albeit delivered 

4 orally. 

1688 

5 In fact, we might decide to ask for it 

6 on paper, but be prepared, Mr. Stewart, just in 

7 case we make you think fast. 

8 

9 

MR. STEWART: Thank you, Your Honor. 

JUDGE BARNETT: Before we break for 

10 today, let's discuss our available Fridays. 

11 Looking at the calendar, as Ms. Whittle urged 

12 us to do, since we aren't available on the 2nd, 

13 ~hich is this Friday, or the 9th, which is next 

14 

15 

Friday, that only leaves us a single Friday, 

which will be the 16th. And we can make 

16 ourselves available for that day. 

17 In addition, this hearing was 

18 scheduled to end on a Tuesday, the 20th. That 

19 means we could move all the dominos around and 

20 figure out a way to keep our court reporter and 

21 the room and go over into the 21st or 22nd, 

22 which will be the Wednesday or Thursday of that 

23 week. 

24 I know that working all the moving 

25 pieces among yourselves is, as our law firm 
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1 administrator once said to me about office 

2 assignments, much too delicate for a computer 

3 program; it requires a yellow legal pad and a 

4 pencil. So if you would, if not tonight or 

5 tomorrow, certainly on Friday, put your heads 

6 together, come up with a schedule that will 

7 work for all of your witnesses and for all of 

8 us, and rest assured that we will make 

9 ourselves available on Friday, the 16th, if 

10 that works for everyone, or on the -- Wednesday 

11 and Thursday, the 21st and 22nd, if those days 

12 work better for everyone or a combination. You 

13 know, we'll do what works. 

14 So we look forward to hearing from you 

15 on that calculus or the results of that 

16 calculation, and we will continue with 

17 Dr. Crawford, Professor Crawford, tomorrow 

18 morning at 9:00 o'clock. Okay? We're at 

19 recess until that time. 

20 (Whereupon, at 5:01 p.m., the hearing 

21 recessed, to reconvene at 9:00 a.m., on 

22 March 1, 2018.) 

23 

24 

25 
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P R O C E E D I N G S 1 

2 

3 

(9:06 a.m.) 

JUDGE BARNETT: Shall we march on? 

4 Get it? 

5 Mr. Cho. 

6 Whereupon--

7 GREGORY CRAWFORD, 

8 a witness, called for examination, having previously 

9 been duly sworn, was examined and testified further 

10 as follows: 

11 CROSS-EXAMINATION 

12 BY MR. CHO: 

13 

14 

15 

Q. 

A. 

Q. 

Good morning, Dr. Crawford. 

Good morning. 

My name is Dustin Cho, and I represent 

16 the Public Television Claimants. 

17 

18 

A. 

Q. 

Nice to meet you. 

The last time I was up here with a 

19 witness that spilled over from the day before, 

20 she wanted to start by elaborating or 

21 clarifying some of her testimony. So I thought 

22 I should give you the same opportunity first. 

23 Is there anything you want to elaborate or 

24 clarify from the day before? Of course, it is 

25 perfectly fine if you don't wish to. 
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1 

2 

JUDGE BARNETT: I'm sorry; before we 

even ask the question. With regard to 

3 Mr. MacLean's oral motion yesterday, this is 

4 not something we can handle unless we have it 

5 in writing. 

6 MR. MacLEAN: You Honor, we filed our 

7 motion in writing this morning, taking your 

8 hint from yesterday. And so it's -- it's been 

9 filed. 

10 

11 

JUDGE BARNETT: Thank you very much. 

MR. STEWART: Your Honor, we are 

12 responding in writing, as well. 

13 

14 

JUDGE BARNETT: I appreciate that. 

And that having been said, of course, we are 

15 going to complete Dr. Crawford's testimony and 

16 make the decision after the fact, as we have 

17 done at times in the past. 

18 Now, I'm sorry, Mr. Cho -- oh, 

19 Mr. MacLean, you have an objection to the 

20 question? 

21 MR. MacLEAN: Yes, your Honor. The 

22 question is broad and vague and basically 

23 allows the witness to question himself. I'd 

24 ask that the question be something that we can 

25 understand and respond to, without simply 
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opening the floor to the witness. 1 

2 MR. CHO: Your Honor, I am just asking 

3 the witness to clarify his remarks, if he 

4 wishes to do so. 

5 

6 

JUDGE BARNETT: Overruled. 

THE WITNESS: So I have nothing to say 

7 at this time -- I have nothing to say at this 

8 time. 

9 BY MR. CHO: 

10 Q. Well, one thing I do want to clear up 

11 at the outset -- I don't know if we can pull up 

12 Slide 1. Yesterday, you agreed with 

13 Mr. MacLean that this issue was very important, 

14 and so I want to touch on this right away. 

15 Mr. McLean repeatedly suggested that 

16 the minimum fee might be calculated on a 

17 subscriber group basis rather than on a 

18 systemwide basis, as you had testified. And on 

19 the screen is an excerpt from Exhibit 4009, 

20 which is the testimony of Jonda Martin, the 

21 President of Cable Data Corporation. And she 

22 states, "Only the minimum fee should be 

23 calculated on a systemwide basis without 

24 reference to subscriber group." Is that 

25 consistent with your testimony yesterday? 
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Q. 

1700 

Yes, it is. 

And in fact, if we view the next 

3 slide, if you look at the Statement of Account 

4 form, Form 3, that is attached to Exhibit 4009 

5 at page 39, it is clear from Form 3 that the 

6 minimum fee is calculated on a systemwide 

7 basis, as you testified; right? 

8 A. That's correct. And this is the form 

9 I was familiar with in my memory. 

10 

11 

Q. 

12 mic on? 

Thank you, Dr. Crawford. 

JUDGE FEDER: Dr. Crawford, is your 

13 

14 

THE WITNESS: I don't know. I will 

move it a little closer. 

15 BY MR. CHO: 

16 Q. So I want to start out by looking at 

17 Figures 11 and 12 of your Direct Testimony on 

18 page 25. Do you have that in front of you? 

19 A. I see the image on the screen, yes. 

20 Q. So Figure 11, which is at the top of 

21 the slide, shows each Claimant group's share of 

22 the minutes of their programming that were 

23 broadcast multiplied by the number of distant 

24 subscribers who receive that programming; 

25 right? 
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1 

2 

A. Weighted by the total subscribers at 

the system level -- or at the subscriber group 

3 level. Excuse me. 

4 Q. Right. So I guess that is sort of 

5 what my question is trying to get at. It is 

6 the minutes of the programming that were 

7 broadcast multiplied by and that is the 

8 weighting -- multiplied by the number of 

9 distant subscribers receiving that program. Is 

10 that how the weighting is done? 

11 

12 

A. 

Q. 

Yes, that's correct. 

So, for example, if there is a station 

13 that carried only 1,000 subscribers on a 

14 distant basis and one minute of that station 

15 programming is transmitted to those 1,000 

16 subscribers, that counts as 1,000 distant 

17 minutes for this table? 

18 

19 

A. 

Q. 

For this table, yes. 

Whereas, if it is a widely carried 

20 station like WGN that goes to 40 million 

21 distant subscribers, then 1 minute of WGN would 

22 actually count as 40 million distant minutes on 

23 this table? 

24 

25 

A. 

Q. 

That's correct. 

Figure 11, the one on the top, does 
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1 

2 

not account for the fact that most of the 

programming minutes on WGN are non-compensable; 

3 right? 

4 A. That's correct. It reports the share 

5 of total minutes. 

6 Q. So then Figure 12, which is below 

7 that, that shows the shares of only the 

8 compensable distant minutes? 

9 

10 

A. 

Q. 

That's correct. 

And Program Suppliers and Devotional 

11 shares of the minutes fall by nearly half? 

12 

13 

14 

15 

16 

A. 

Q. 

Yes, I see that, yes. 

And everyone else's share actually 

more than doubles? 

A. 

Q. 

That looks to be -- yes; correct. 

And is it your testimony that the 

17 Public Television category accounted for 

18 36.3 percent of the compensable distantly 

19 retransmitted programming minutes that CSOs 

20 chose to carry in 2010 through 2013? 

21 

22 

A. 

Q. 

When weighted by subscribers, yes. 

Did Public Television account for the 

23 largest share of compensable distantly 

24 retransmitted minutes during this period? 

25 A. Yes. 
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Q. And from 2010 to 2013, there is a 1 

2 marked increase in Public Television's share of 

3 compensable minutes; is that right? 

4 A. There is a modest increase. I mean, 

5 it's maybe 10 percent over -- well, no -- yeah, 

6 10 to 15 percent over the three-year --

7 four-year period. 

8 Q. It goes from approximately 32 percent 

9 in 2010 up to nearly 40 percent? 

10 A. That's right. It's closer to 

11 20 percent, excuse me. 

12 Q. And you previously testified that --

13 if we could put up the next slide -- I think 

14 you previously testified that Public 

15 Television's type of programming is more likely 

16 to be considered niche programming, therefore 

17 is more profitable to cable systems than other 

18 types of programming; right? 

A. 

Q. 

Could I see the full context? 

I believe -- oh, has this been moved 

19 

20 

21 this is a Program Suppliers exhibit. Has 

22 this been moved into evidence? 6047? 

23 

24 exhibit? 

25 

JUDGE STRICKLER: What is this 

MR. CHO: This is his prior testimony 
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from 2004 to 2005 -- Dr. Crawford's prior 

testimony from 2004 to 2005. 

MS. PLOVNICK: I believe this 

1704 

4 particular exhibit number hasn't been admitted 

5 into evidence; however, I think it may have 

6 been previously designated by somebody else. 

7 So it may already be in the record with another 

8 number, 40-something. 

9 JUDGE BARNETT: Okay. Somebody in the 

10 room designated Dr. Crawford's prior testimony. 

11 Who are you and what number is it? 

12 (Laughter.) 

MR. COSENTINO: I think it is us, your 13 

14 

15 

16 

17 

Honor. Let me find it. 

JUDGE BARNETT: Thank you. 

MR. CHO: I apologize. 

JUDGE BARNETT: It's okay. It's just 

18 we want to de-duplicate to the extent that we 

19 can. 

20 

21 

22 

MR. COSENTINO: This is the 2004-2005? 

MR. CHO: Yes, rebuttal. 

MR. COSENTINO: Rebuttal of 

23 Dr. Crawford? This is Tab A to Exhibit 4005, 

24 which is the Direct Statement of Dr. George. 

25 JUDGE BARNETT: And is 4005 previously 
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admitted? 

3 Honor. 

4 

MR. COSENTINO: Yes, it is, your 

JUDGE BARNETT: So it is already in 

5 the record. So, Mr. Cho, if you could 

6 MR. CHO: We will try to find that 

7 copy. 

1705 

8 JUDGE BARNETT: -- mentally highlight 

9 the Exhibit 6047 and refer to it, rather, as an 

10 exhibit to -- rather, an appendage to 

11 Exhibit 4005, the record will be clear, we 

12 hope. 

13 

14 

15 

16 

MR. CHO: Thank you very much, your 

Honor. May I approach the witness? 

JUDGE BARNETT: You may. 

THE WITNESS: I'm sorry; I'm doing 

17 damage to the binder here. Appendix A. Okay. 

18 Yeah. 

19 BY MR. CHO: 

20 

21 

Q. 

A. 

It's also up on the screen. 

If you don't mind, I'll look at the 

22 full page. 

23 

24 

Q. 

A. 

Of course. 

Okay. I see the passage. Go ahead 

25 with your question. 
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Q. My question is that you previously 

testified that Public Television's type of 

3 programming is more likely to be considered 

4 niche programming and is, therefore, more 

1706 

5 profitable to cable systems than other types of 

6 programming; is that right? 

7 A. Yes, that's what I testified 

8 previously. 

9 JUDGE STRICKLER: You say in your 

10 testimony that we are looking at that that is a 

11 result of your research. The sentence begins, 

12 "My research" closed quote. Then there is a 

13 footnote. Do you then reference the research 

14 

15 

in Exhibit 

THE WITNESS: The research I believe 

16 is cited in the paragraph above, where it says, 

17 "The second condition, negative correlation, 

18 can in a recent article published in 

1~ Quantitative Marketing and Economics." 

20 JUDGE STRICKLER: Can we blow that up? 

21 I'm just trying to find that. 

22 MR. CHO: Oh, I don't have a paper 

23 copy. 

24 JUDGE STRICKLER: We will get up to 

25 speed and get it easier to read. 
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MR. CHO: This is the downside of 

using electronic versions. 

1 

2 

3 JUDGE BARNETT: Well, if there is an 

4 earthquake, we won't be buried. 

5 (Laughter.) 

6 MS. PLOVNICK: You could use 6047 in 

7 paper and put it on the ELMO and we'll just 

8 pretend it's the other exhibit. 

9 JUDGE BARNETT: Just like bankruptcy 

10 courts have jurisdiction. You learn to 

11 pretend. 

12 (Laughter.) 

13 BY MR. CHO: 

14 Q. So I have up page 10 of what I believe 

15 is somewhere in this Exhibit 4005, and the 

16 footnote -- is that Footnote 24? 

17 JUDGE STRICKLER: I think the witness 

18 did not agree with me that it was in the 

19 footnote. I thought he said it was in the 

20 sentence. 

21 THE WITNESS: The footnote is 

22 referring to the same paper in the previous 

23 paragraph. So The same reference. 

24 JUDGE STRICKLER: Okay. Why don't we 

25 start from the top and go back to your 
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1 

2 

3 

testimony. Let's go to the sentence you were 

talking about. Where is that? 

THE WITNESS: Sure. I think it was 

4 the previous paragraph. A little bit higher. 

5 JUDGE STRICKLER: "The second 

6 condition ... "? 

7 

8 

THE WITNESS: That one. 

JUDGE STRICKLER: And that first 

9 sentence suggests that we should be going back 

10 even further, doesn't it? "The second 

11 condition, negative correlation, can ... " 

12 THE WITNESS: If you like, I can 

13 summarize. Or we could go back. 

14 

15 

JUDGE STRICKLER: Please. 

THE WITNESS: So this is research that 

16 was looking to explore the economic incentives 

17 of cable systems to bundle cable networks. And 

18 one of the theories the ideas of the theory 

19 of bundling is that it makes tastes more 

20 homogenous and this can be profitable to cable 

21 systems, and it is widely believed to be one of 

22 the reasons that cable systems bundle. 

23 This homogenizing account effect is 

24 stronger if there is negative correlation 

25 between the case for a given cable network and 
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1 

2 

the other elements in the cable bundle. So, 

therefore, the profitability effect is stronger 

3 if there is this negative correlation. So that 

4 is what this second condition says. 

5 And in both my direct and rebuttal 

6 testimonies in this proceeding, I mentioned 

7 that there is a bundling premium associated 

8 with programming that can appeal to niche 

9 cases. 

10 

11 

JUDGE BARNETT: Thank you. 

DR. CRAWFORD: Of course. 

12 BY MR. CHO: 

13 

14 

Q. And, in fact, you give examples in 

that paper of particular channels or types of 

15 programming that are represented -- or are 

16 similar types of programming to Commercial 

17 Television Claimant programming, Joint Sports 

18 Claimant programming, and Public Television 

19 programming; is that right? 

20 

21 

A. 

Q. 

Let me see the example. Yes, I do. 

Thank you. If we could go back to the 

22 slides. Let's look at Figure 13 on page 26 of 

23 your Direct Testimony, Exhibit 2004. In this 

24 table, are you showing the average number of 

25 distant Public Television stations in each 
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subscriber group broken down to show the 

differences between different cable operator 

3 MSOs? 

4 

5 

A. 

Q. 

Yes, that's what the table shows. 

And if you look at the bottom right 

6 cell where it says .44, does that mean that 

1710 

7 across all the cable operators in 2010 to 2013 

8 the average distant subscriber group carried 

9 .44 distant Public Television stations? 

10 

11 

A. 

Q. 

That's correct. 

And the 22 percent number below that, 

12 does that mean that the Public Television 

13 stations accounted for 22 percent of the 

14 distant signals per subscriber group on 

15 average? 

16 

17 

A. 

Q. 

That's correct. 

Now, in your testimony you observe 

18 that there is an upward trend in both the 

19 number and the share of distant stations that 

20 are Public Television stations during 2010 

21 through 2013; right? 

22 

23 

A. 

Q. 

Yes. 

Is that upward trend for Public 

24 Television reflected in this far-right column? 

25 A. I mean; the far-right column is the 
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1711 

average over the four-year period, so it would 

not reflect a trend within the period. 

Q. 

A. 

meant 

Well, the first row shows .41. 

Oh, I see, I'm sorry. I thought you 

yes, the final column reflects the 

6 upward trend. 

7 Q. Thank you. So in your testimony, you 

8 also observe that since 2004-2005 -- the 

9 2004-2005 decision -- there have been two new 

10 entrants to the cable television industry; 

11 right? 

A. 

Q. 

That's right. 

And those two new entrants were AT&T 

12 

13 

14 

15 

16 

and Verizon? 

A. 

Q. 

That's correct. 

And those two entrants quickly grew to 

17 be among the largest pay TV providers in the 

18 United States by 2013? 

19 

20 

A. 

Q. 

According to yeah. 

I don't have a slide for it, but I 

21 believe it's Figure 7 on page 19 of your 

22 testimony. 

23 

24 

25 

A. 

Q. 

A. 

Maybe we just look at that before I -

Okay. 

-- before I confirm without seeing the 
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numbers. 1 

2 Q. I believe on Figure 7, page 19, you're 

3 showing the top MVPDs by share of the total 

4 MVPD subscribers. We will try to bring it up. 

5 Page 19. 

6 

7 

A. 

Q. 

So, can you repeat? 

-My question is, those two entrants, 

8 the AT&T and Verizon entrants, grew to be among 

9 the largest pay TV providers in the U.S. by 

10 2013? 

11 

12 

A. 

Q. 

That's correct. 

And, in fact, if we look at the right 

13 column of this Table 2013, Comcast -- that's a 

14 

15 

16 

cable provider; right? 

A. 

Q. 

Yes, that's a cable priority. 

And then the next two, DirecTV and 

17 Dish, those are satellite providers? 

18 

19 

A. 

Q. 

Yes. 

And then after that is Time Warner, 

20 AT&T, and Verizon? 

21 

22 

23 

A. 

Q. 

sorry 

That's correct. 

So if we go back to my slide 

Verizon alone actually accounted for 

24 more than 17 percent of the royalties paid in 

25 2013, according to the next -- yes -- sorry. 
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2 

If we could go to Figure 5 on page 17. Thank 

you. So Verizon alone actually accounted for 

3 more than 17 percent of the royalties paid in 

4 2013, just Verizon? 

5 A. That looks -- if I do the math of 108 

6 divided by 744, that looks to be approximately 

7 right. 

8 Q. And, in fact, if you look on the 

9 bottom line, Verizon alone accounted for about 

10 14 percent of the total royalties paid for the 

11 full four-year period? 

12 

13 

14 

A. 

Q. 

That's correct. 

So did Verizon carry significantly 

more Public Television stations than the other 

15 MSOs during this period? 

16 

17 

A. 

Q. 

That's my understanding. 

Yeah. And on average, did Verizon 

18 carry 1.38 distant Public Television stations 

19 to each of its subscriber groups? 

20 

21 

A. 

Q. 

As reported in my Figure 13, yes. 

I got it from your Figure 13. So 

22 Public Television stations actually accounted 

23 for more than half, that's that 53 percent 

24 number, of the average number of total distant 

25 stations that Verizon carried to its subscriber 
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groups? 1 

2 A. I'm just reading the footnote to make 

3 sure I say the right thing. Yes, that appears 

4 to be correct, 52 percent of the distant 

5 stations choose -- Verizon subscriber groups 

6 were PTV stations. 

7 Q. Now, you mentioned yesterday that you 

8 were familiar with the Bortz survey; right? 

9 A. I am familiar in the sense that I read 

10 the results, but I did not do a detailed 

11 analysis of the entire study. 

12 Q. Are you aware that in all four years, 

13 the Bortz surveys never surveyed a single 

14 Verizon system that carried any distant Public 

15 Television signal? 

16 A. I'm not aware of the Bortz survey to 

17 that level of detail. 

18 Q. Is it possible in your opinion that 

19 that omission -- just assuming that that 

20 omission is true -- is it possible that that 

21 could have biased the Bortz survey against 

22 Public Television? 

23 A. I'm sorry; I don't feel confident to 

24 comment on whether the Bortz survey would be 

25 biased. I haven't analyzed it carefully. 
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Q. Well, okay. Now, the Bortz surveys 

focused their analysis on sampling and 
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3 surveying entire cable systems. But even just 

4 among the largest MSOs, there can be 

5 substantial differences in the size and 

6 complexity of cable systems; right? 

7 

8 

A. 

Q. 

Yes, that's true. 

Let's first talk about size. For 

9 example, in Figure 8, which is up on the 

10 screen, you show that the size of the average 

11 Charter system is about 35,000 subscribers, 

12 whereas the average size of the Verizon system 

13 is more than 270,000 subscribers. 

14 

15 

A. 

Q. 

That's correct. 

But at the same time, Charter and 

16 Verizon actually had similar numbers of total 

17 subscribers during the 2010 through 2013 

18 period? 

19 A. Okay. That seems consistent with the 

20 figure you presented there. 

21 Q. On average, Verizon had about 15 cable 

22 systems during this period, doing the math. 

23 A. Verizon is known for having very large 

24 cable systems. 

25 Q. And on average, Charter had more than 
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100 systems during this period, just dividing 

3.9 million by 35,000? 

A. 

Q. 

That's correct. 

So Charter systems were much smaller, 

5 on average, than the Verizon systems? 

6 

7 

A. 

Q. 

Yes, that seems to be true. 

And according to your Figure 8, the 

8 average size of the Comcast, Time Warner, Cox, 

9 and AT&T cable systems were somewhere between 

10 the Charter and Verizon systems on average? 

11 

12 

A. 

Q. 

Yes, that's correct. 

And the other MSOs, the other column 

13 toward the right, on average had cable systems 

14 with fewer subscribers than the six that you 

15 just set out? 

16 

17 

A. 

Q. 

That's correct. 

All right. Well, that covers the 

18 size, but I want to talk about the complexity 

19 of the cable systems distant signals. And for 

20 the most part, the largest systems did not 

21 carry the same set of distant signals to all of 

22 its subscribers in their system; is that right? 

23 

24 

A. Well, I don't know if that's right, 

actually. I mean, I didn't I didn't break 

25 down the -- this Figure 10 which shows the 
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1 

2 

3 

number of subgroups by system size. So I don't 

know if that's true. 

Q. Okay. Well, different subscriber 

4 groups within the same system received 

5 different sets of distant signals; right? 

6 

7 

A. 

Q. 

Yes. 

And -- well the Bortz survey and the 

8 Horowitz survey and the Israel regression, they 

9 stop at the level of the cable system as a 

10 whole and they don't go deeper; is that right? 

11 MR. STEWART: Your Honor, I object 

12 again to further questions of this witness 

13 about the Bortz survey. He said that he hasn't 

14 

15 

studied it. 

MR. CHO: You Honor, he's said that he 

16 is generally familiar. I don't know exactly 

17 how familiar he is. But my question is -- this 

18 is a pretty high-level question. 

19 JUDGE BARNETT: This is not a specific 

20 question about the Bortz survey, but I agree 

21 with you, Mr. Stewart, that we don't need 

22 further questions on the specifics of the Bortz 

23 survey, since the witness has said he is not 

24 familiar with the details of it. But that 

25 question is acceptable. You may answer. 
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2 

THE WITNESS: Thank you. Although I 

think I will divide up my answer. I am 

3 familiar that the Israel regression was at the 

4 system level; I think I knew that the Bortz 

5 survey was at the system level; but I'm not at 

6 all familiar with the Horowitz survey. 

7 BY MR. CHO: 

8 Q. Well, let's talk about what you did. 

9 You actually dug deeper and analyzed these 

10 subscriber groups within each system; is that 

11 right? 

A. 

Q. 

That•s correct. 

And that detailed subscriber group 

12 

13 

14 data has actually never been available before 

15 or used in any prior proceeding -- or any prior 

16 regression previous to this proceeding; is that 

17 right? 

18 A. There were two questions in there. So 

19 my understanding is that subscriber groups were 

20 available in previous proceedings. But I don't 

21 believe that they were used in previous 

22 regressions in previous proceedings. 

23 Q. And the richness of your dataset 

24 allowed you to control for system level fixed 

25 effects, even within the same accounting 
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period; right? 

A. That's correct. 

1 

2 

3 Q. And because of your rich data, at the 

4 same time you were also able to provide more 

5 precise estimates with tighter confidence 

6 intervals than any previous regression in these 

7 proceedings; right? 

8 A. Well, I mean, any previous regressions 

9 in these proceedings is fairly broad. So I'm 

10 familiar with the Waldfogel regression and my 

11 confidence intervals were tighter than the 

12 Waldfogel regression. 

13 

14 

Q. 

A. 

Did you review the Ralston regression? 

I reviewed it for the previous 

15 proceeding, but I did not review it for this 

16 proceeding. 

17 Q. I see. So you didn't re-review it in 

18 preparing your testimony here? 

19 

20 

A. 

Q. 

Yes. 

Understood. But your regression has 

21 tighter confidence intervals than that 

22 regression, as well; is that right? 

23 A. Yes -- oh, than that regression? I'm 

24 not sure. I reviewed it so long ago, I don't 

25 really remember. 
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Q. So according to the bottom of your 1 

2 Figure 10, there were some cable systems that 

3 had more than 20 different subscriber groups? 

4 

5 

A. 

Q. 

That's correct. 

Do you know whether larger cable 

6 systems, which accounted for more of the 

7 royalty payments -- that's what I mean by 

8 larger -- on average had more subscriber groups 

9 than smaller cable systems? 

10 

11 

A. 

Q. 

I don't know. 

Well, a different question; 

12 Mr. MacLean asked about the first row on this 

13 table. And is it true that on average the 

14 smaller systems that paid the least royalties 

15 fall into this category of having only one 

16 subscriber group? 

17 A. So again, I don't know how this table 

18 correlated with the size of the system. 

19 Q. Okay. Well, by my calculation, the 

20 largest 50 systems by royalty payments in the 

21 last accounting period of your study averaged 

22 more than 15 subscriber groups per period. Is 

23 that consistent with what you observed? 

24 A. Well, I mean, I haven't observed it, 

25 but -- so I can't comment one way or the other 
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whether that is true. 1 

2 Q. Well, one thing I do want to clear up 

3 from yesterday. Mr. MacLean yesterday 

4 suggested that a system paying a minimum fee 

5 would not have any reason to have multiple 

6 subscriber groups. But now that we clarified 

7 earlier this morning that the minimum fee 

8 actually only applies on a systemwide basis, as 

9 you consistently testified, isn't it actually 

10 the case that cable operators would have an 

11 incentive to use subscriber groups to pack all 

12 the communities that have the highest demand 

13 for distant signals into one subscriber group 

14 that receives maybe more than one DSE, and then 

15 put the rest in a subscriber group that gets 

16 fewer than one DSE in order to pay the minimum 

17 fee for the system as a whole? 

18 A. So that's not my -- that's not how I 

19 usually think of how the cable operator would 

20 select the distant signals to carry in 

21 subscriber groups. 

22 Q. I guess I'm just asking at a 

23 theoretical level, if a cable operator that is 

24 trying to reduce its cable fees might use 

25 subscriber groups to actually fall within the 
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1 

2 

3 A. Could you maybe elaborate a little bit 

4 more on the scenario you see? 

5 Q. Sure. For example, a cable system 

6 might want to gerrymander its borders or create 

7 different subscriber groups within a system, so 

8 that maybe there is a section that's a major 

9 city that doesn't need to import a lot of 

10 distant signals and a more suburban or rural 

11 community all connected, and they have 

12 discretion to draw the borders of their cable 

13 system. And then they could have a subscriber 

14 group out there that gets two DSEs and the 

15 large subscriber group in the city that gets 

16 zero DSEs, and they end up paying the minimum 

17 fee? 

18 A. I mean, that's possible. But I have 

19 no evidence for it. 

20 

21 

Q. 

about 

Mr. MacLean also asked you yesterday 

about an implied coefficient for Big 

22 Three network nonduplicated network 

23 programming. Do you recall that? 

24 

25 

A. 

Q. 

I do. 

And I think you gave him three reasons 
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2 

why -- why his interpretation of that, what he 

felt was an implied coefficient, is not really 

3 valid. And I'll restate, and you can correct 

4 me if I am wrong 

5 

6 

A. 

Q. 

Do, please. 

I believe, one, you said that that 

7 variable actually wasn't significant. Two, it 

8 combined multiple things that were off-air 

9 minutes plus Big Three nonduplicated network 

10 minutes. So all those minutes were just 

11 combined in one variable. And third, it was an 

12 effects regression, and so you can't really 

13 interpret a variable that the effects 

14 regression wasn't designed to actually have an 

15 interpretable coefficient for; is that right? 

16 A. So that sounds -- without looking at 

17 the specific transcript, that sounds broadly 

18 consistent with my testimony from yesterday. 

19 Q. I just want to follow up on that last 

20 part about the effects regression being -- I 

21 think that there may be a reason why stations 

22 -- and I think you touched on this yesterday --

23 there is maybe a reason why stations that are 

24 importing nonduplicated Big Three network 

25 programming might be different from other 
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stations in the population; is that right? 

A. You mean systems importing? 

Oh, I'm sorry, systems, yes. 

1 

2 

3 

4 

Q. 

A. Might be different from other systems 

5 in the population? 

6 Q. Exactly. Or subscriber groups, I 

7 guess is the more relevant. 

8 A. Yes, I could imagine that there are 

9 probably much smaller systems. If it is a 

10 system that is importing nonduplicated Big 

11 Three network programming, then presumably it 

12 doesn't have its own Big Three network 

13 programming locally. And to me, this suggests 

14 

15 

that they are probably small systems. 

Q. In fact, there might be all sorts of 

16 what you would call unobserved heterogeneity or 

17 differences between subscriber groups that need 

18 to import a Big Three network station versus 

19 all of the other systems. And that, in fact, 

20 that omitted variable bias might be captured 

21 within this variable that Mr. MacLean was 

22 trying to interpret as just reflecting the 

23 value of Big Three nonduplicated network 

24 minutes? 

25 A. So I disagree strongly with that 
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3 

characterization. Shall I elaborate? 

Q. Yes, please. 

A. So I think if different systems or 

4 subscriber groups are importing different 

5 distant signals, they're doing so to reflect 

6 the value they have for the programming. 

7 That's not an omitted variable; that's an 

1725 

8 included variable. So they are selecting the 

9 distant stations to carry and the regression 

10 measures the value of the different minutes of 

11 programming. So it's not omitted. 

12 Q. I didn't mean to say -- I was not 

13 saying this would bias the coefficients of 

14 interest for the minutes that you actually 

15 designed your regression to interpret~ I'm 

16 sorry if I was unclear. 

17 I was just saying if Mr. MacLean is 

18 trying to interpret the coefficient for -- you 

19 know, the implied coefficient that he created 

20 for a Big Three nonduplicated network minute, 

21 that variable is actually capturing potentially 

22 any differences that a system might have that 

23 decides that it needs to import a Big Three 

24 network; isn't that right? 

25 A. Well, I dispute the value of the 
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yesterday --

Right. 
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1 

2 

3 

4 

Q. 

A. -- of investigating the consequences 

5 of this coefficient. So -- but putting that 

6 aside, if you could repeat again -- I wanted to 

7 get that out first -- and if you can repeat 

8 again your question, I am happy to consider, 

9 sort of pursue it even absent -- because of the 

10 first two considerations, to pursue 

11 investigations on the third. 

12 Q. I guess what I'm really getting at is 

13 since you didn't design your regression to try 

14 and have an interpretable coefficient to 

15 measure the value of nonduplicated Big Three 

16 network programming, you didn't try and account 

17 for all of the control variables that would be 

18 needed to actually have an interpretable 

19 coefficient for that. And you wouldn't need 

20 to, because what you are trying to do is 

21 interpret the effects of these minutes of the 

22 six categories of programming, which do not 

23 include Big Three network programming. 

24 A. So -- so I disagree with this. So, I 

25 mean, the purpose of the proceeding is to 
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1 measure the relative value of the Claimant 

2 categories. But it does show in my regression, 

3 as I described to Mr. MacLean yesterday, by 

4 including the total minutes that measures these 

5 relative to the value of -- in the nonduplicate 

6 analysis the pool of nonduplicated network 

7 programming and off-air programming. 

8 

9 

And so, in fact, the regression does 

measure also the implicitly, the value of 

10 this pool of off-air and nonduplicated network 

11 programming. 

12 Q. Exactly. That's what I was trying to 

13 get. Thank you. And I guess my point is, 

14 then, you don't need to worry about trying to 

15 have the regression as an interpretable Big 

16 Three network coefficient, because the purpose 

17 of that variable would be entirely different? 

18 A. Well, I mean, the -- I mean, we don't 

19 use that coefficient in the actual royalty 

20 shares. But it's part of the calculation that 

21 goes into the calculation of the royalty shares 

22 for the other -- for the Claimant categories. 

23 Q. Let's talk about another feature, the 

24 quality of your data. So some other studies in 

25 this proceedings, which will go unnamed, don't 
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2 

try to survey every single cable system in 

every year. Those surveys rely on samples or 

3 the other studies rely on samples; is that 

4 right? The Bortz survey, you probably know, 

5 does rely on samples; right? 

6 A. I am familiar enough with the Bortz 

7 survey to understand that it relies on samples. 

8 Q. And each of those surveys actually 

9 involve fewer than 100 unique respondents; do 

10 you know? 

11 

12 

A. I did not know that. 

MR. MacLEAN: Objection. Outside the 

13 scope of Direct. 

14 JUDGE BARNETT: Sustained. Although I 

15 think that objection belongs to the party 

16 presenting the witness. 

17 (Laughter.) 

18 

19 

20 

21 

MR. STEWART: I agree with Mr. McLean. 

That's the last time I'm going to say that. ~~ 

(Laughter.) 

MR. CHO: Your Honor, one of the key 

22 issues in this proceeding will be, you know, 

23 the extent to which Dr. Crawford's survey -- I 

24 mean Dr. Crawford's study corroborates or does 

25 not corroborate the Bortz survey. So I am 
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going to ask some questions, if I may, about 

the Bortz survey. But I can ask in a 

3 hypothetical, if he is not familiar with the 

4 details of the Bortz survey. 
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5 JUDGE BARNETT: You can ask about the 

6 results of the Bortz survey and, if he knows, 

7 he can answer. Otherwise, it would have to be 

8 a hypothetical question. 

9 MR. CHO: Understood. Thank you. 

10 BY MR. CHO: 

11 Q. In the past, the regression analyses 

12 in these proceedings have relied on samples as 

13 well; is that right? 

14 A. Samples is a broad term. So in some 

15 data in some settings, they relied on the 

16 population of the systems, but perhaps samples 

17 of the programming. So -- the answer varies 

18 depending on the variable that we are talking 

19 about. 

20 Q. Well Dr. Waldfogel's regression we've 

21 seen relied on a sample of only three weeks of 

22 programming data from each accounting period; 

23 right? 

24 A. That's my understanding for the 

25 programming data, yes. 
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2 

3 

4 

Q. And unlike that study, your study did 

not rely on sampling; correct? 

A. 

Q. 

That's correct. 

In fact, you used the entire 

5 population of programming on all the distant 

6 signals for all four years? 

7 A. 

Q. 

That's correct. 

And unlike the sample-based survey, 

9 your regression is able to systematically 

10 account for all the programming that was 

11 transmitted to all the subscriber groups in the 

12 four-year period? 

13 

14 

A. 

Q. 

That's correct. 

So it's actually impossible for your 

15 study to suffer from a bias like nonresponse 

16 bias? 

17 A. The word "nonresponse bias 11 would not 

18 be relevant for the environment that my study 

19 applies. 

20 Q. Right. Because your study actually 

21 captures all of that data. You are not 

22 surveying anyone. There is no respondent. 

23 

24 

A. 

Q. 

Exactly. There is no respondent. 

And another feature of your study is 

25 that you actually are able to take into account 
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non-compensable programming; right? 

A. Yes. 

Q. In fact, your regression is able to 
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4 fully control for non-compensable programming 

5 and doesn't attribute any value to that 

6 non-compensable programming for any Claimant 

7 group; right? 

8 A. You misstated a little bit. So in the 

9 regression, if the non-compensable programming 

10 has a value to the cable operator, then it 

.11 informs the regression coefficient. But then, 

12 once I have the regression coefficients, of 

13 course. I only apply them to the compensable 

14 

15 

programming. 

Q. My question, I believe I said, was you 

16 don't attribute any value to the 

17 non-compensable programming for any Claimant 

18 group? 

19 A. That I agree with. I didn't know that 

20 the previous question said exactly that. 

21 Q. In your report you offer two different 

22 versions of your regression analysis; right? 

23 

24 

A. 

Q. 

That's correct. 

Your initial analysis and then what 

25 you called the nonduplicate analysis? 
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That's right. 1 

2 

A. 

Q. In your nonduplicate minutes analysis 

3 you removed all of the value for all duplicated 

4 programming; right? 

5 A. I mean, I reviewed -- I removed from 

6 the data duplicated network programming~ 

7 Q. When you say "duplicated network 

8 programming," you're not restricting that to 

9 the Big Three networks though. You actually 

10 included all types of programming from --

11 A. From networks. That's correct. It 

12 wasp't just the Big Three networks. As I 

13 mentioned in my Direct Testimony, Fox was 

14 

15 

included, PBS, Univision, et cetera. 

Q. And the only basis for your decision 

16 to remove 100 percent of the value for 

17 duplicated minutes is your intuition that 

18 duplicated programming had zero value for cable 

19 system operators? 

20 A. So let me -- I'm going to contest-the 

21 premise and then ask you to ask the question 

22 again, because I think you mischaracterized. 

23 When I remove the duplicated minutes -- so the 

24 minutes of duplicated programming, so the way I 

25 think about it is that the minutes of that 
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duplicated programming has no value to cable 

operators. 

3 When I include it in the initial 

4 analysis, then I'm basically measuring an 
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5 average value of programming which includes the 

6 value of nonduplicated programming, the 

7 positive value for nonduplicated programming 

8 and a zero value for the duplicated 

9 programming. 

10 When I then remove the duplicated 

11 programming, of course you are only left over 

12 with the nonduplicated programming that has 

13 positive value. So, of course, the value per 

14 minute of that programming comes higher because 

15 we are no longer averaging in a bunch of zeros. 

16 So I don't take away any of the value 

17 of the programming, because I take away -- so 

18 the programming that remains has higher value 

19 because it's not being averaged with a bunch of 

20 zeros. So there is no removal of the v~lue of 

21 the.programming from any Claimant category. 

22 

23 

24 

Q. 

A. 

Q. 

Well, let me ask my question again 

Please. 

-- and see if you are able to respond. 

25 The only basis for your decision to remove 
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100 percent of the value from the duplicated 

minutes is your intuition that the duplicated 

3 programming has zero value to cable operators? 

4 A. I don't remove 100 percent of the 

5 value from duplicated minutes. So -- oh -- I 

6 -- I -- the premise behind the analysis is that 

7 the duplicated minutes have no value. So --

8 but putting aside that disagreement with the 

9 beginning of your question, I am happy to 

10 answer the second half of your question, which 

11 is that because of this idea that duplicated 

12 programming is a perfect substitute for 

13 existing programming and it, therefore, would 

14 have no value to the cable operator, and so I 

15 guess my justification for this is that it's a 

16 bit of an extension of the network 

17 nonduplication rules to networks outside the 

18 Big Three. So it basically captures this idea 

19 that programming on networks that duplicates 

20 programming that is already in the local market 

21 has no value to the cable operator. 

22 Q. Well, does the network non-duplication 

23 rule imply that the cable operators do not 

24 value duplicated network programming? 

25 A. My understanding of the rules is that 
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2 

the local station that has exclusive rights to 

the programming can ask the cable operator to 

3 blackout that programming. And if it's blacked 

4 out programming, I assume it has no value. In 

5 fact, it may even have negative value. 

6 Q. But the rule, actually, doesn't 

7 isn't derived from cable operators' preferences 

8 

9 

or their valuation. It's a rule; right? 

A. It's a rule. And I'm not even deeply 

10 familiar with the specific rationale for the 

11 rule. But from an economist perspective, when 

12 I see the rule and say why does that rule make 

13 sense, I think it is meant to protect local 

14 broadcast~rs that have an exclusive right to 

15 programming to have the identical programming 

16 present on another signal and, since it is a 

17 perfect substitute, some consumers might 

18 otherwise go to that signal. And so they 

19 because they are perfect substitutes and so 

20 then it is blacked out. 

21 Q. But is it your opinion that that rule 

22 is, in fact, a reflection that that cable 

23 operators do not value the distant duplicated 

24 network programming? 

25 A. From a cable operator's perspective, 
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1 

2 

they want to have a program for the consumers; 

right? And so once they have it on one signal, 

3 what is the point of having it on another 

4 signal? 

5 Q. And the rule, in fact, doesn't apply 

6 to any networks other than the Big Three 

7 networks? 

8 

9 

A. 

Q. 

That's my understanding. 

Have you ever discussed with any cable 

10 operator whether or not duplicates have any 

11 value? 

A. 

Q. 

I have not. 

And you don't cite any literature or 

12 

13 

14 

15 

16 

evidence beyond that intuition? 

A. 

Q. 

No, I don't. 

In fact, is it possible that cable 

17 subscribers develop brand loyalty to a 

18 particular station and like to continue to 

19 watch the same channel, both for its unique 

20 programming as well as its network programming? 

21 A. I mean, I do believe stations 

22 potentially develop brand loyalty in general, 

23 yes. 

24 Q. And do you think it's possible that 

25 some viewers might want to continue to watch 
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the same channel that they consistently watch? 

A. But I think the viewing of distant 

3 signals is so tiny, relative to the viewing of 

4 local stations, that I think I can imagine 

5 the idea of brand loyalty for a local station, 

6 but I think the concept, while relevant for 

7 what might be large stations within a market, 

8 is probably less relevant for these smaller 

9 distant signals. 

10 Q. And the only basis for that is your 

11 intuition? 

12 A. My analysis of the likely forces 

13 within the market. 

14 Q. But there's no -- you can't point to 

15 any evidence? 

16 

17 

A. 

Q. 

That's correct. 

So to the extent that there may be 

18 some value to network programming brand 

19 loyalty, whatever it might be, would you agree 

20 that if you were imposing that all Public 

21 Television programming has -- duplicated Public 

22 Television programming has zero value, that the 

23 implied share for Public Television in your 

24 nonduplicate minutes analysis is conservative 

25 as to Public Television? 
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A. No -- no, because if you recall, by 

taking out those minutes -- suppose for the 

3 minute -- suppose I agreed with your premise 

1738 

4 that those minutes didn't have zero value, but 

5 some slight nonzero value. In the -- by virtue 

6 of taking them out, I measure a higher value 

7 so and let's continue the premise that the 

8 value to cable operators of nonduplicate PTV 

9 programming is higher than whatever this slight 

10 value. 

11 Then by virtue of taking out the 

12 duplicate programming, what I am estimating is 

13 this higher value of the other minutes. And so 

14 it would be absolutely inappropriate to apply 

15 that higher value, which was estimated on data 

16 associated with nonduplicate programming, and 

17 then applying it to the programming minutes I 

18 dropped in the duplicate analysis. That would 

19 be a mistake. 

20 

21 

Q. I very much agree with you. But my 

question is really that if you if there were 

22 some value, as you were saying in this 

23 hypothetical, if there was some value to Public 

24 Television duplicated minutes that is slightly 

25 above zero, at least, then the shares that you 
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compute in your duplicate analysis would be 

conservative as to Public Television. We can 

3 see that between your initial analysis and the 

4 Public Television analysis there is a gap. 

5 A. There is a gap in -- so let me say the 

6 initial analysis didn't drop the duplicate 

7 minutes. And so the initial analysis would 

8 capture whatever is this value of both the 

9 duplicate and nonduplicate minutes. But it did 

10 not need to -- none of the coefficients needed 

11 to go any particular direction once one takes 

12 away the duplicate minutes. 

13 So it just -- it happened -- because 

14 what is happening when you take away the 

15 duplicate minutes you get a higher average 

16 value per minutes. And then for some program 

17 categories, fewer minutes. So one number goes 

18 up and one number goes down, and it could have 

19 been higher or lower than the share estimate 

20 from the initial analysis. 

21 Q. But isn't it true that if there were 

22 some value to those duplicated minutes, then 

23 the shares would fall somewhere in between the 

24 initial analysis and the nonduplicated minutes 

25 analysis? 
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A. No, if there was some value, then the 

results of the initial analysis would be the 

3 germane results, because the initial analysis 

4 includes those minutes. 

5 Q. Now, I want to turn to looking at the 

6 shares that you actually propose in your 

7 nonduplicate minutes analysis which are on 

8 Figure 20 of page 45. 

9 

10 

A. 

Q. 

Okay. 

What are the numbers in the 

11 parentheses? 

12 A. The numbers in the parentheses are an 

13 estimate of the standard error for the 

14 

15 

estimates. 

Q. So to calculate a 95 percent 

16 confidence interval for each of these point 

17 estimates, you can multiply the standard error 

18 by roughly two, and then add or subtract them 

19 to each point estimate to get a ~onfidence 

20 interval? 

21 A. That's true. That is how one gets 

22 confidence intervals, in general. 

23 Q. 

24 right. 

25 A. 

And you note that in Footnote 60. All 

Good. 
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2 

Q. Now, I imagine that this may be fairly 

sample arithmetic, but I will hand you a 

3 calculator, if you would like, so you can use 

4 it. 

5 

6 

MR. CHO: May I approach the witness? 

JUDGE BARNETT: Yes. 

7 BY MR. CHO: 

8 Q. Just to take an example, if you wanted 

9 to calculate the confidence interval for 2010, 

10 that first row, for Public Television, your 

11 point estimate is 14 percent and the standard 

12 error is 1 percentage point. So double it, it 

13 is 2. So 2 is the 95 percent confidence 

14 interval, plus or minus 2 percentage points; is 

15 that right? 

16 

17 

A. 

Q. 

That's correct. 

So if you subtract 2 from 14 you get 

18 12; you add 2 to 14, you get 16. So the low 

19 end of the 95 percent confidence interval for 

20 Public Television would be 12 percent and 'the 

21 high end would be 16 percent? 

22 

23 

A. 

Q. 

That's correct. 

So if we go to the next slide, I have 

24 done that arithmetic in the table. And I'm not 

25 going to ask you to verify all of that right 
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now, but this slide is demonstrative. But is 

this approach I described consistent with how 

3 you would calculate 95 percent confidence 

4 intervals? 

5 

6 

A. 

Q. 

It is, yes. 

In your rebuttal testimony, 

7 Exhibit 2005, on page 19, you point out that 

8 Dr. Gray's study must not actually reveal 

9 relative values to CSOs because his estimated 

10 shares were different from yours; right? 

11 A. Well, that was -- I had many 

12 objections to Dr. Gray's study. But one of the 

13 objections was that if his did reveal relative 

14 value, they should broadly corroborate my 

15 study, which I do believe reveals relative 

16 value. 

17 Q. All right. On the next slide, I've 

18 added the Bortz survey shares from page 3 of 

19 Exhibit 1001. 

20 

21 

22 

MR. CHO: May I approach the witness? 

JUDGE BARNETT: You may. 

THE WITNESS: Thank you. 

23 BY MR. CHO: 

24 Q. And on this demonstrative, if the 

25 Bortz survey share was outside of the 
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2 

95 percent confidence intervals, I've marked it 

in red. And just looking at -- and if you want 

3 to look at the Bortz estimates, it's on page 3 

4 of 1001. 
, 

5 And just looking at the Public 

6 Television column, in every year the Bortz 

7 estimates for Public Television are outside of 

8 the 95 percent confidence intervals produced by 

9 your regression; right? 

10 A. There are a lot of numbers here, but I 

11 think, yes, that's right. 

12 Q. And, in fact, for the entire 2010 to 

13 2013 period, the Bortz estimate for Public 

14 Television is 5.1 percent. And how many 

15 standard errors is that below your regression's 

16 e$timate for Public Television? We can do the 

17 math together, if you like. So your point 

18 estimate, I believe, was 17.02. 

19 

20 

A. 

Q. 

Okay. 

And the Bortz survey share for the 

21 entire four-year period is 5.1 for Public 

22 Television. So that is a difference of 11.92, 

23 if my subtraction is correct. 

24 

25 

A. 

Q. 

Okay. 

And you would just divide 11.92 by 
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2 

3 

your standard error, 1.23, and according to my 

math, that is 9.69 standard errors. 

A. That sounds correct. Although I would 

4 point out that, of course, both my estimates, 

S and I presume the Bortz estimates, are 

6 estimates. And so I presume Bortz also has 

7 standard errors. 

8 Q. Yes, it has confidence intervals. I 

9 think his Public Television confidence interval 

10 is purportedly half a percentage point, 

11 according to Mr. Trautman. 

12 But if you were to adjust the Bortz 

13 estimate to include systems that carry only 

14 Public Television, per another witness' 

15 testimony, Public Television's share would go 

16 to about 8 percent. So in a hypothetical world 

17 where Public Television's share is about 

18 8 percent in a different study, would that 

19 still be more than 7 standard errors below your 

20 regression's estimate for Public Television? 

21 A. Yes, a share of 8 percent would be 

22 something on the order of 7 standard errors 

23 below my estimate for Public Television. 

24 Q. Now, when you are interpreting 

25 standard errors -- 7 standard errors, that 
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1 would be on the lower bound on what I believe 

2 would be a 99.9999999997 percent confidence 

3 interval. Does that sound roughly right? 

4 A. That sounds approximately right. 

5 Q. Would you also agree with me that in 

6 every year the Bortz estimate for Program 

7 Suppliers are outside of the 95 percent 

8 confidence interval produced by your regression 

9 analysis? 

10 

11 

A. 

Q. 

Yes, it looks like it. 

So, for example, in 2011 the Bortz 

12 estimate for Program Suppliers is more than 

13 6 standard errors higher than the estimate 

14 

15 

produced by your regression? 

A. I mean, we could do the math, but I 

16 trust that you have done the math correctly. 

17 Q. Thank you. Incidentally, are you 

18 aware of any reason why the Bortz survey would 

19 have estimated Program Suppliers' value in 2011 

20 to be so much higher than 2010 or '12 or '13? 

21 

22 

23 

A. As I said earlier --

MR. STEWART: Objection. 

JUDGE BARNETT: Sustained. 

24 BY MR. CHO: 

25 Q. Are you aware -- setting aside the 
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1 Bortz survey, are you aware of any reason 

2 Program Suppliers' value might be, in 2011, so 

3 much higher than 2010, '12 or '13? 

4 A. I'm sorry; I missed that question. 

5 Say that again, please. 

6 Q. Are you aware of any reason why 

7 Program Suppliers' share, relative market value 

8 share, in 2011 should be so much higher than in 

9 2010 or '12 or '13? 

10 A. I mean, I can only report what my 

11 study shows. And, I mean, I don't have the 

12 point estimates in front of me, but -- I mean, 

13 they go down a little bit over time. I mean, I 

14 

15 

16 

could look at my --

Q. 

A. 

Feel free. 

Okay. I think I will. So I show sort 

17 of a general decline in the Program Suppliers' 

18 share over time in my recommended royalty 

19 shares. 

20 

21 

22 

Q. 

A. 

Q. 

In fact, it's a consistent decline. 

A continuous decline. 

Now, the Bortz estimates for 

23 Devotional programming are also significantly 

24 above your regression's 95 percent confidence 

25 interval in every year; is that right? 
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That's true. 1 

2 

A. 

Q. And the Bortz estimates for Canadian 

3 programming are significantly below your 

4 regression's 95 percent confidence interval in 

5 every year? 

6 

7 

A. 

Q. 

That's true. 

That leaves Commercial Television and 

8 Joint Sports. In two of the four years, the 

9 Commercial Television's Bortz estimates are 

10 within your regression's 95 percent confidence 

11 interval; is that right? 

12 

13 

14 

A. 

Q. 

Yes, that's correct. 

But in the other two years, the 

Commercial Television's Bortz estimates are 

15 outside your regression's 95 percent confidence 

16 interval? 

17 

18 

A. 

Q. 

Outside, but fairly close. 

Fairly close. And for the Joint 

19 Sports Claimants, their Bortz estimates are 

20 within your 95 percent confidence interval in 

21 every year? 

22 

23 

A. 

Q. 

That's true. 

Is it fair to say that there are 

24 statistically significant differences between 

25 the Bortz survey shares and the shares 
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estimated by your regression analysis? 1 

2 MR. STEWART: Objection. Your Honor, 

3 the witness has already indicated that he 

4 believes that there must be standard errors 

5 around the Bortz results and any questions 

6 about the statistical difference would be 

7 difficult. 

8 

9 

JUDGE BARNETT: Sustained. 

MR. CHO: You Honor, may I direct him 

10 to the confidence intervals in the Bortz 

11 surveys so that he may look at those? 

12 JUDGE BARNETT: You may do that. 

13 BY MR. CHO: 

14 Q. I believe they are in the appendix --

15 one of appendices to 1001. Yes, it's toward 

16 the very back on the last five pages. On page 

17 D8 through Dll of Exhibit 1001, Mr. Trautman 

18 reports confidence intervals. 

19 A. So it's just the first table on each 

20 of the pages? 

21 

22 

23 

Q. 

A. 

Q. 

Yes, that is correct. 

Okay. So repeat your question. 

So with that additional data, are you 

24 able to answer whether it is fair to say that 

25 there are statistically significant differences 
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1 

2 

3 

4 

5 

between the Bortz survey shares and the shares 

estimated by your regression analysis? 

A. 

Q. 

A. 

Can we come back to your table? 

Yes. 

So it's so -- so I'm able to 

6 make -- with my own analysis, I'm able to do 

7 any hypothesis tests with respect to any single 

8 number within my data. So if you ask me is a 

9 particular number 9 standard errors below my 

10 point estimate, I can say that. 

11 When it involves comparing results 

12 across studies using different datasets and 

13 different techniques, it's not as comparable. 

14 So I'm completely comfortable answering any 

15 question, does any number lie within or outside 

16 or relative to my confidence intervals. But in 

17 terms of assessing whether -- that's the limit 

18 of my comfort of what I am able to answer. 

19 Q. Are you able to answer, just taking 

20 this set of Bortz point estimates as a, you 

21 know, hypothetical, are you able to answer 

22 whether or not that set of numbers is 

23 statistically significantly different from your 

24 regression analysis? 

25 A. So the midpoint of the Bortz 
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2 

estimates, as you report on your table in front 

of me, is, depending on year-end category, 

3 outside the confidence intervals that I have 

4 for my study. 

5 Q. Setting aside the statistically 

6 significant issue for a second, is it fair to 

7 say that there are economically meaningful 

8 differences between the Bortz survey shares and 

9 the shares estimated by your regression 

10 analysis, just assuming that these numbers are 

11 the Bortz survey shares? 

12 MR. STEWART: Objection as to the use 

13 of the term "economically meaningful." 

14 MR. CHO: The question is in within 

15 the witness' experience, if he believes they 

16 are, in his opinion, economically meaningful. 

17 JUDGE BARNETT: That is sustained. 

18 That's very fuzzy. If you can break it down 

19 and ask it another way, Mr. Cho, have at it. 

20 BY MR. CHO: 

21 Q. Sure. So if you have an incredibly 

22 large dataset -- for example I have done 

23 analyses on voter registration datasets -- you 

24 can get pretty much any variable that is 

25 statistically significant, even if you wouldn't 
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think there was any theoretical reason to have 

that data to be meaningfully different under a 

3 particular variable. If you have a big enough 

4 dataset, you can find statistical significance. 

5 But that doesn't mean that it is important in 

6 an economical or theoretical sense. 

7 But the number could be it could be 

8 because the coefficient could be very tiny or 

9 very small. But when you have a big number 

10 difference, that could be economically 

11 meaningful, even if it is not statistically 

12 significant; right? 

13 So what I 1 m trying to get at is there 

14 could be a difference between statistical 

15 significance and economic significance; is that 

16 right? 

17 

18 

MR. MacLEAN: Objection. 

MR. STEWART: I also have an 

19 objection, your Honor. 

20 

21 

JUDGE BARNETT: Mr. MacLean? 

MR. MacLEAN: Objection. He 

22 incorporated the same term as in the last 

23 objection to the question. But my objection is 

24 that counsel is testifying. 

25 JUDGE BARNETT: Mr. Stewart? 
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1 MR. STEWART: And my objection is that 

2 this purports to be a question about the 

3 potential economic significance of the Bortz 

4 survey results, as to which Dr. Crawford has 

5 testified he hasn't studied the study itself. 

6 MR. CHO: Your Honor, I'm not asking 

7 him to assess the Bortz survey. I'm just 

8 asking whether these numbers, taken 

9 hypothetically, are economically different or 

10 different in a meaningful way. And I'm going 

11 to try and develop that idea so that he can 

12 answer in whatever way he thinks is appropriate 

13, in his opinion. 

14 JUDGE BARNETT: I think he answered 

15 the question with regard to statistical 

16 significance. 

17 MR. CHO: Yes. And I'm trying to ask 

18 him about a different concept. 

19 JUDGE BARNETT: Well, that's the 

20 concept we're all having trouble with. I'm 

21 going to defer to our Judge with the 

22 significant economic knowledge and see if he is 

23 familiar with the term and comfortable with the 

24 question and the answer. 

25 JUDGE STRICKLER: Well, are you asking 
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about the economic significance as 

distinguished from the statistical 

3 significance? 

4 

5 

MR. CHO: Exactly. 

JUDGE STRICKLER: Why don't you ask 

1753 

6 the witness if he understands what you mean by 

7 economic significance in this context, as 

8 contrasted from statistical significance? 

9 BY MR. CHO: 

10 Q. Do you understand the difference 

11 between economic significance in this context 

12 as opposed to statistical significance? 

13 

14 

15 

16 

17 

18 

BY 

A. 

MR. 

Q. 

To be honest, I don't. 

(Laughter.) 

JUDGE BARNETT: Sustained. 

(Laughter.) 

CHO: 

In your testimony, you concluded that 

19 the best metpod for estimating relative 

20 marketplace value is regression analysis; is 

21 that right? 

22 A. I mean, in my testimony I said that 

23 there are several appropriate methods and 

24 regression is the one I used. 

25 MR. CHO: If you could put up the 
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slide. 

THE WITNESS: Okay. 

3 BY MR. CHO: 

4 Q. I believe this is page 3 of your 

1754 

5 testimony. I think you concluded that the best 

6 method for recovering relative marketplace 

7 values is to apply a regression approach using 

8 outcomes from the existing market; is that 

9 right? 

10 

11 

12 

A. 

Q. 

Yes, that's right. 

Thank you. I pass the witness. 

JUDGE BARNETT: When I asked about 

13 cross-examination yesterday, there was very 

14 little response, although everyone did have an 

15 opportunity, I think. Is there anyone else who 

16 has questions for the witness, before 

17 Mr. Stewart has redirect? Okay. 

18 Mr. Stewart. 

19 REDIRECT EXAMINATION 

20 BY MR. STEWART: 

21 

22 

23 

Q. 

A. 

Q. 

Good morning, Dr. Crawford. 

Good morning. 

It's been a long time. I just had a 

24 few questions for you. 

25 First, with respect to the questions 
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that Mr. Cho just asked you with regard to 1 

2 niche your testimony in a prior proceeding 

3 about niche networks. Do you recall that? 

I do. 4 

5 

A. 

Q. And I'm sorry that I don't remember 

6 the number of the exhibit that we're 

7 discussing, but he referred you to your prior 

8 rebuttal testimony; correct? 

A. That's correct. 

Q. Do you have that in front of you? 

A. I can pull it out again. I have it. 

Q. And you cite in Footnote 24 on page 

9 

10 

11 

12 

13 

14 

of that the examples from which you drew the 

characterization of Public Television as a 

15 niche network; is that correct? 

That's correct. 

10 

16 

17 

A. 

Q. What was the comparable cable network 

18 that you referred to? 

19 

20 

A. 

Q. 

C-SPAN. 

All right. And in this proceeding, 

21 your testimony does not identify -- has not 

22 identified PTV as a niche program service; is 

23 that correct? 

24 

25 

A. 

Q. 

That's correct. 

Is that consistent with the results of 
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different coefficients? 

Yes. 

And describe -- I'm sorry --

1756 ---,-

1 

2 

3 

4 

5 

A. 

Q. 

A. I should be -- different coefficients 

6 relative to? 

7 Q. To other -- to other program 

8 categories that you've identified as niche 

9 programming. 

10 

11 

A. 

Q. 

Clearly, yes. 

Now, yesterday Mr. MacLean showed you, 

12 among other drawings -- and I'm sorry I'm not 

13 going to be able to do the same -- one that 

14 appears to be an X with royalties on the left 

15 axis and apparently some minutes of 

16 programming, or some similar thing, with 

17 respect to CTV programming and Devotional 

18 programming. Do you recall that? 

19 

20 

A. 

Q. 

I do. 

And for CTV, he had a black line that 

21 started in the lower left and increased to the 

22 right? 

23 

24 

A. 

Q. 

That's right. 

And for Devotional programming, he had 

25 a line that started in the upper left as red 
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2 correct? 

3 

4 

A. 

Q. 

I do remember. 

And that slope would indicate a 

5 negative coefficient; correct? 

6 

7 

A. 

Q. 

That's correct. 

But your study did not provide a 

8 negative coefficient for Devotional 

9 programming, did it? 

It did not. 

1757 

10 

11 

A. 

Q. So what is the meaning of a positive 

12 coefficient in this context? 

13 

14 

A. A positive coefficient in this context 

means that the relative CSO value for 

15 programming, in this case Devotional 

16 programming, would be positive. 

17 Q. So that more minutes of Devotional 

18 programming is associated with increased 

19 royalties; is that right? 

20 A. I'm sorry; yes, that would be a 

21 clearer way to say the same thing. 

22 JUDGE STRICKLER: Are you referring to 

23 the drawing that Mr. MacLean did where he had 

24 cost as a percent of income? 

25 THE WITNESS: It was -- it was one 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

C 

( 

E -

1758 

1 

2 

after this, I believe. That one was with beef 

and lettuce and this one that Mr. Stewart is 

3 referring to was with CTV and Devotional. 

4 JUDGE STRICKLER: Okay. 

5 BY MR. STEWART: 

6 Q. Now, he also talked to you about your 

7 use of log royalties as the dependent variable; 

8 is that correct? 

9 

10 

A. 

Q. 

That's correct. 

He talked about how two different 

11 cable systems, one with a thousand subscribers 

12 and one with 100,000 subscribers -- do you 

13 recall that? 

14 

15 

A. 

Q. 

I do. 

And a 10 percent increase in the 

16 royalties would be associated in the two cases 

17 with a thousand subscribers in the large system 

18 but only ten in the small system -- no? 

19 

20 

A. 

Q. 

One hundred. 

One hundred in the small system. So 

21 if you had used a linear royalty measure, that 

22 10 percent increase in both systems, would it 

23 have produced the same effective relationship 

24 for your regression purposes? 

25 A. I don't -- so if my dependent variable 
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4 

had just been royalties? 

Q. Yes. 

A. 

Q. 

Would it have produced the -

Would it have produced a different 

5 result in effect, or a different effect 

1759 

6 measured for the two different systems, each of 

7 which had a 10 percent increase? 

8 

9 

A. 

Q. 

No, it would have been the same thing. 

Would it not have produced an increase 

10 of a thousand in the 100,000 subscriber 

11 network? 

12 A. Oh, I'm sorry; if that same parameter 

13 had been with a linear regression, yes, it 

14 would have produced the same linear effect for 

15 both. 

16 Q. So the impact would have been measured 

17 at 100 times more for the large system than the 

~8 small system? 

19 

20 

A. 

Q. 

That's correct. 

So why did you include is that 

21 related to why you include the log form of the 

22 royalties? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

How so? 

Because as I mentioned, especially 
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2 

when it came to the minutes of programming, I 

thought it important to capture this idea that 

3 there is more likely to be a proportional 

4 effect on royalties of linear changes in 

5 variables than a linear effect. 

6 Q. And Mr. MacLean also talked to you 

7 about the level shift issue. Do you recall 

8 that? 

9 

10 

A. 

Q. 

I do. 

And the numbers that he picked for his 

11 hypothetical showed a 50 percent increase in 

12 the Devotional coefficient and a 5 percent 

13 increase in the CTV coefficient; is that 

14 

15 

16 

correct? 

A. 

Q. 

Something like this, yes. 

Now, if the actual numbers turned out 

17 to be substantially smaller, orders of 

18 magnitude smaller, would there be any 

19 disproportionate any significant 

20 disproportionate impact across the coefficient 

21 of these different categories. 

22 MR. MacLEAN: I object to 

23 11 significant 11 in this context. 

24 

25 

MR. STEWART: I will reword it. 

JUDGE BARNETT: Thank you. 
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BY MR. STEWART: 1 

2 Q. So, for example, if instead of a .05, 

3 if I recall his hypothetical correctly, or 

4 .00005 level shift, would there be large 

5 differences in the relative sizes of the 

6 coefficient? 

7 

8 

A. 

Q. 

No. 

And could we look at Figures 19 and 20 

9 of your Direct Testimony. Let's look at 

10 Figure 19. Can you blow that up for me? 

11 Your response to Mr. MacLean included 

12 a reference to the fact that other things are 

13 changing as you would add a level shift across 

14 

15 

16 

the categories; is that right? 

A. 

Q. 

That's correct. 

So if you look at the bottom line 

17 here, the Devotional -- the average marginal 

18 value of Devotional minutes is .032. Do you 

19 see that? 

20 

21 

A. 

Q. 

I do. 

Now, comparable orders of magnitude, 

22 although the numbers are slightly larger, are 

23 Program Suppliers at .69 and Public Television 

24 at .054. Do you see that? 

25 A. Yes, that's correct. 
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1 Q. So a level shift would have a similar 

2 order of magnitude of effect on those average 

3 marginal values as it would for the 

4 Devotionals; is that correct? 

5 

6 

A. 

Q. 

Broadly, yes. 

Now let's look at Figure 20. You see 

7 in the bottom line comparing the implied share 

8 for Devotional programming against the implied 

9 shares for Program Suppliers and Public 

10 Television, there is quite a large difference; 

11 is that right? 

12 

13 

14 

A. 

Q. 

That's correct. 

And that's attributable to the amount 

of programming in those other categories that 

15 is in the mix; is that right? 

16 

17 

A. 

Q. 

That's correct. 

So if you had this level of shift that 

18 had even the kind of disproportionate impact 

19 that Mr. MacLean's hypothetical showed, would 

20 you necessarily expect to see a significant 

21 increase in the relative increase in the 

22 Devotional implied share? 

23 

24 

A. 

Q. 

No. 

Mr. MacLean talked to you at some 

25 length about implying a variable for 
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1 

2 

3 

4 

nonduplicated network minutes. Do you recall 

that? 

A. 

Q. 

I do. 

There was some Greek and some algebra 

5 involved, as I recall. So first, your study 

6 defines nonduplicated Big Three network minutes 

7 as those minutes that are not -- as including 

8 programs that were not aired simultaneously 

9 with local versions or other distant signal 

10 versions of the same programming; is that 

11 correct? 

A. 

Q. 

That's correct. 

Now, I'm not going to test you on the 

12 

13 

14 law, but if the law were -- if the FCC's 

15 network non-duplication rule were that all 

16 programming from Big 3 networks was to be 

17 blacked out at the request of a local authority 

18 of the same network by cable systems, 

19 regardless of whether they aired at exactly the 

20 same time, would that lead you to expect a 

21 large or small -- or what would that lead you 

22 to expect about the likely value of this, 

23 quote-unquote, network nonduplicated 

24 programming? 

25 A. I would think it would not be very 
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important. 1 

2 Q. I'm not entirely clear on this, but I 

3 want to make sure that the record is clear. In 

4 discussing something with Mr. MacLean, I 

5 believe he referred to your definition of the 

6 hypothetical market, or your description of 

7 your view of the hypothetical market, and he 

8 suggested, if my memory is correct, that such a 

9 hypothetical market would include a minimum 

10 fee. Do you remember that testimony or do you 

11 remember that question? 

12 A. I don't remember that specific 

13 question. 

14 Q. Just to be clear, in your view of what 

15 the hypothetical market would be, would there 

16 be a minimum fee? 

17 

18 

A. No. 

MR. STEWART: I have no further 

19 questions. 

20 JUDGE BARNETT: Okay. Thank you. 

21 Professor Crawford, you may be excused. 

22 

23 

THE WITNESS: Thank you. 

MR. STEWART: Your Honor, our next 

24 witness is on her way here from her hotel. So 

25 if we could have the morning break, that would 
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I. Background and Experience 

I am the Founder and Chief Executive Officer of Horowitz Research, Inc. 

(“Horowitz Research”), a firm based in New York specializing in market research since 

its inception in 1985.  Prior to forming Horowitz Research, I served as the Vice President 

of Cable Video Research Center, Opinion Research Corporation (division of Arthur D. 

Little) (“CVRC”).  There, I engaged in consumer research design for the cable industry, 

including survey questionnaire development, data analysis and reporting, channel 

carriage, content and channel development.  Also, at CVRC, I designed and implemented 

surveys on the viewership and value of new and emerging cable networks among both 

consumers and local cable system operators.  Before that, I worked as an analyst at 

Dresner, Morris and Tortorello, where I focused on questionnaire development for 

political polling surveys and market research for new Pay TV services, program guides, 

and emerging cable networks.  I received a B.A. in Psychology and a M.A. in Political 

Science from New York University, graduating with honors and as a member of Phi Beta 

Kappa.   

For over thirty years, I have advised many major media companies, including 

Multichannel Video Programming Distributors (“MVPDs”), cable systems, television 

networks, developers of interactive applications, Internet companies and other content 

providers to assess the impact on consumers of new technological developments and 

increased competition in the marketplace.  Recently, my work has also focused on trade 

and consumer research in the areas of digital media, including broadband and mobile 

content, services and technologies. 

 My research work in the industry has helped to support the evolution of 

programmed cable television in the United States.  Among the highlights of my early 

work was the NCTA Segmentation Study, a first of its kind conducted in 1983.  The 

project examined the market for cable television and the value of new cable channels in 

urban and suburban markets, which at the time was uncharted territory.  Through this 

study, I helped label key audience segments that became standard in the industry, and 

helped define the target audience for such programming ventures as MTV, ESPN, The 
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Discovery Channel, A&E Networks and Nickelodeon, among other culture-

entertainment-information networks.   

 Horowitz Research provides research and consulting services to the television, 

cable, telecommunication, and broadband industries, including studies for multiple 

system operators (“MSOs”) and cable systems on customer satisfaction, customer 

acquisition and retention, channel carriage, and adoption of digital technology – both at 

the residential and business levels.  Our MVPD clients have included Bresnan 

Communications, Buckeye Cable System, Cablevision Systems, Comcast, Cox 

Communications, Grande Communications, Insight Communications, Mediacom, RCN, 

Time Warner, and Verizon.  We also conduct viewing, market potential, and program 

development research for numerous cable networks and broadcasters.  Moreover, 

Horowitz Research is well-recognized for its research on urban, multicultural consumers, 

and Latino consumers in particular. 

In addition, Horowitz Research has developed a series of industry studies that are 

widely recognized on the market for multichannel, broadband, and mobile services, and 

in particular, on adoption and use of these services in multicultural communities.  These 

studies include State of Cable and Digital Media published since 1993; State of Cable 

and Digital Media Multicultural Edition, published since 1999 (and originally titled State 

of Broadband Urban Markets); Focus: Latino; Focus: African America; Viewing the 

Viewer: an In-Home Ethnography of Television Viewers; Multiplatform Content and 

Services; and Multiplatform Content and Services Multicultural Edition.   

 

II. Purpose of Testimony 

As I understand it, this proceeding concerns the allocation of royalties deposited 

with the Copyright Office by cable system operators (“CSOs”), for the royalty years, 

2010, 2011, 2012, and 2013, for the privilege of retransmitting broadcast television 

signals out of their local market areas.  Also, I understand that the standard for allocating 

the royalties is the relative market value of the different types of the nonnetwork 
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programming aired on the CSO-retransmitted signals in terms of its power to attract and 

retain subscribers.  

In prior proceedings, the decision makers have relied on the results of surveys 

presented by Bortz Media and Sports Group, Inc. on behalf of the Joint Sports Claimants 

(“Bortz Survey”).  That survey asked respondents to allocate a fixed budget amount 

among program categories specified in the survey questionnaire.  The decision makers 

then relied on the results of the survey to approximate the allocation of royalties among 

the defined group of claimants that represented the program categories in the proceeding.  

Our cable operator survey (“Horowitz Survey”) was designed to carefully replicate the 

methods and procedures of the Bortz Survey that was done for the 2005 royalty year and 

presented during the 2004-2005 Cable Phase I Proceeding.1  Our task was to improve 

upon the Bortz Survey by solving some of its information and category weaknesses that 

were noted by the Copyright Royalty Judges (“Judges”) in the 2004-2005 Cable Phase I 

Proceeding.   

Accordingly, my testimony will (1) describe the development of the Horowitz 

Survey; (2) provide the results of the Horowitz Survey; and (3) discuss the differences 

between the Horowitz Survey and the Bortz Survey and why those differences make the 

Horowitz Survey a better survey.  Notwithstanding these improvements, it is my opinion  

that the Horowitz Survey is not a substitute for behavioral data such as viewing. 

In sum, the Horowitz Survey sets itself apart from the Bortz Survey by providing 

greater clarity in the following respects: 

 Creating the separate “Other Sports” program category to distinguish between  

sports programming that should be categorized as Program Suppliers’ (such as 

NASCAR auto races, professional wrestling, and figure skating) versus sports 

programming that should be categorized as Joint Sports Claimants’; 

                                                 
1 The 2005 Bortz Survey was substantially the same cable operator survey as had been presented by the 
Joint Sports Claimants in prior proceedings.   
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 Providing “warmup” questions that would elicit well-reasoned, non-reflexive 

responses; 

 Enhancing program category definitions by providing representative examples for 

each program category; 

 Customizing the survey questionnaire to focus only on content on distantly 

retransmitted signals actually carried by respondent’s system (including tailoring 

questionnaires for CSOs that carry WGN-only,  PBS-only, and Canadian-only 

stations as distant signals; 

 Repeatedly reminding the respondents of the distant signals that the CSO actually 

carried throughout the interview; and 

 Reminding respondent not to assign any value to programs that are substituted for 

WGN’s blacked out programming. 

III. Development of the Horowitz Survey  

The Horowitz Survey was designed to mirror the Bortz Survey, which purported 

to assess the relative market value of the non-network programming carried on distant 

signals from the point of view of CSOs — the major premise being that (1) CSOs placed 

a certain value on the programming carried on these distant broadcast signals when 

making their decisions regarding whether or not to carry them and (2) those CSOs can 

assess a proportion of that value to each of the relevant categories of programming 

actually carried on each respective signal.  While I played a principal role in the design, 

development and execution of the Horowitz Survey, development of the Horowitz Survey 

was a collaborative effort that also meshed the knowledge and experience of several 

additional individuals, including Dr. Alan Rubin, Dr. Martin Frankel, Dr. Ellie Hakak, 

and MPAA staff, Marsha Kessler. 2   

                                                 
2 Dr. Hakak, an econometric consultant, has over 25 years of experience in economic analysis, quantitative 
market research, strategic planning, and competitive analysis in the private sector, government and 
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One major step we took in development of the Horowitz Survey was to address a 

significant concern with the field implementation of the Bortz Survey.  Over the past 10 

to 15 years, management of cable system operations has become much more centralized, 

moving the locus of decision-making about what signals to carry further away from local 

systems and markets to regional and even national headquarters.  Notwithstanding these 

changes, we set about a process by which we located the nexus of decision making and 

identified - by title and ultimately by self-qualification – the executive with the decision-

making authority over the carriage of distant broadcast signals for each CSO in our 

sample.  As you see in our specification of the sample in this report, some individual 

executives had decision making authority to select carriage of signals for multiple cable 

systems in our sample.    

A. Questionnaire Design 

Our approach to the questionnaire design was to bring greater clarity to the 

questions which we believed would result in more accurate responses from the CSOs 

responding to the Horowitz Survey.  In this vein, we corrected what we believed were 

several flaws in the Bortz Survey.  One such flaw was the Bortz Survey’s omission of a 

major program category, Other Sports.  Other Sports refers to non-team sports, such as 

NASCAR racing, golf, figure skating, and horse racing that fall within the Program 

Suppliers category that I understand the Judges established for this proceeding.  Other 

Sports programming is different than, and should be distinguished from, the program 

category Live Coverage of Professional and College Team Sports, which is claimed by 

Joint Sports Claimants.  This correction was necessary to allow respondents to 

distinguish and value these two key sports categories separately.  It is clear in the 

Horowitz Survey results that correcting for this crucial difference affected the allocations.   

                                                                                                                                                 
academia.  Dr. Frankel is an expert statistician with extensive professional experience statistics, and 
especially with sample design.  His background and experience are detailed in his testimony in this 
proceeding.  Dr. Rubin is a retired Professor Emeritus and Director Emeritus of the School of 
Communications at Kent University.  Ms. Kessler was MPAA’s Vice-President, Retransmission Royalty 
Distribution, for 28 years prior to her retirement in 2010.  While at MPAA, her responsibilities included 
overseeing the distribution of cable and satellite statutory license royalties to MPAA-represented claimants.  
Both Dr. Rubin and Ms. Kessler have testified in prior royalty distribution proceedings before the Judges.  
See, e.g., Docket No. 2007-3 CRB CD 2004-2005, Written Direct Statement Of Program Suppliers, Direct 
Testimony of Alan M. Rubin, Ph.D. and Direct Testimony of Marsha E. Kessler (filed June 1, 2009). 
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Equally important, we provided the respondent with a frame of reference with 

which to answer the allocation question.  The warm-up questions in the early part of the 

Horowitz Survey questionnaire set up a well-reasoned, non-reflexive allocation of value 

by first asking the respondent to assess the importance of each program category to their 

subscribers.  The questionnaire then asks about the advertising/promotional usage of each 

category, and asks the respondent to assess the importance of consideration of subscribers 

to decisions about channels.  Only after asking the warm-up questions did we ask the 

respondents to allocate a relative dollar value to the program categories.   

In addition, we clarified the definition of the content of each program category in 

the Horowitz Survey by providing examples of representative programs for the 

categories.  This is particularly important to insure that respondents reasoned well about 

the distinction among various categories instead of reflexively assigning values to the 

wrong categories.  For example, a respondent could confuse non-network sports content 

with network sports content (which is not compensable in these proceedings).  Another 

example would be a respondent confusing Other Sports content, which falls in the 

Program Suppliers category, with Live Coverage of Professional and College Team 

Sports, which falls in the Joint Sports Claimants category.  We think the Horowitz 

Survey’s use of proper categorization, relevant and probing introductory questioning, and 

incorporation of programming examples makes for a major improvement over the Bortz 

Survey. 

Further, we customized and streamlined each Horowitz Survey questionnaire to 

ensure that the questionnaire focused only on content carried on the complement of 

signals carried by the respondent’s system.  To do so, we divided the cable systems into 

five carriage groups based on the types of distant broadcast signals carried by the 

systems: 

 Canadian Only (Group A): systems that carry only Canadian stations as distant 

signals; 

 PBS Only (Group B): systems that carry only PBS stations as distant signals; 

 WGN Only (Group C): systems that carry only WGN stations as distant signals; 
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 Non-Network Affiliated Stations (Group D): systems that carry only independent 

(i.e., non-network affiliated) stations as distant signals; 

 Network Affiliated and Other Stations (Group E): systems that carry network-

affiliated stations, only or in combination with other type of stations, as distant 

signals. 

We customized and automated questionnaires for each of the above carriage 

groups such that each questionnaire focused only on programming offered on the stations 

within the carriage group of the responding system.  To commence the interview, the 

interviewer would call up, by computer, information about the particular system to be 

interviewed.  The computer responded with a pre-programmed survey questionnaire for 

that particular cable system with the questions tailored specifically for the programming 

offered by the stations carried by that system.  For example, a respondent on behalf of a 

system carrying PBS-only signals, would not be asked questions about categories of 

programs other than PBS because the questionnaire would focus only on programming 

offered by PBS stations.  This system helped to avoid potential interviewer error in 

selecting the correct version of the questionnaire. 

B. Sample Design 

Cable Data Corporation (“CDC”) provided detailed information about the 

universe of the Form 3 cable systems that retransmitted at least one distant signal during 

each royalty year in question.  That detail included cable system name, location of the 

cable system, counties corresponding to the geographical footprint of the cable system, 

relevant distant signals carried by that cable system, city and state of origin of those 

distant signals, and the affiliation status of each distant signal (“Cable System Detail”).  

Dr. Frankel selected a random sample of 300 cable systems for each of the 2010-2013 

royalty years from the universe of Form 3 cable systems, and provided those samples to 

Horowitz Research.  I understand that the details on the parameters and procedures of 

sample selection are laid out in Dr. Frankel’s testimony which is also being presented in 

this proceeding. 
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In an effort to increase the number of successfully completed interviews, 

Horowitz Research worked simultaneously with the random samples selected by Dr. 

Frankel and the broader universe of all systems that carried distant signals in the specific 

royalty year (798 systems in 2013, 815 systems in 2012, 913 systems in 2011, and 1003 

systems in 2010).  

C. Survey Methodology 

1. Screening and Qualification of Respondents: 

Horowitz Research properly screened and qualified respondents.  To qualify, the 

CSO executives reached had to affirm that they were “the person at their cable system 

most responsible for programming decisions made by their system” in the particular 

royalty year in question. 

Horowitz Research employed the services of Sue Panzer, a cable industry 

executive, to qualify executives as truly being the person responsible for programming 

decisions at the specific system level.3  Ms. Panzer reached the CSO executives, screened 

them and scheduled calls for the field house.  Respondents who were pre-screened were 

not made aware of the topic of the survey prior to being called by the field house.  In each 

of the four surveys, we found that for most MSOs, channel carriage decisions were made 

at the national level, not at the local level.    

As noted, some respondents had authority to select carriage of signals for multiple 

cable systems in our sample.  For those respondents, he/she was only asked to respond to 

one survey for all the systems with the same channels.  Otherwise, we conducted separate 

surveys. 

2. Field House: 

Horowitz Research engaged the services of Global Marketing Research Services, 

Inc., (“GMRS”), a field house with over 20 years of experience, to conduct the 

interviews.  Two trained executive interviewers conducted the interviews.  Each 

interview was approximately 15-minutes long, and the interviewer offered $125 

                                                 
3 Ms. Panzer’s curriculum vitae attached hereto as Appendix D. 
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honorarium to the respondent for participating in the survey.  GMRS was not informed as 

to the identity of the client or about the purpose of this research.  The surveys were 

fielded over a period of about four to five  months, respectively, for each royalty year, as 

follows:  

Field Period     Royalty Year 

June 1, 2011 - October 31, 2011   2010 

May 1, 2012 - September 21, 2012   2011 

June 3, 2013 - September 30, 2013   2012 

May 19, 2014 - September 24, 2014   2013   

Horowitz Research directed GMRS to try each number up to 30 times to reach a 

respondent.  However, once reached, executives were not re-contacted more than 3 times 

before being counted as a refusal. 

D. Survey Instrument 

The survey questionnaire is substantially the same for all survey/royalty years.4  It 

begins with screening questions to qualify respondents so that the executive interviewer 

can verify that the respondent is the person at the cable company “most responsible for 

programming decisions” made by or for the cable system in the particular royalty year in 

question. 

Once the respondent is qualified, the questionnaire next hones in on the specific 

types of programming that is of interest to the interviewer — non-network programming 

on the distant broadcast stations carried by the cable system during the relevant royalty 

year.  The questionnaire informs the respondent that “distant broadcast stations,” mean 

free, over-the-air, U.S. commercial and non-commercial TV stations imported from an 

outside market or markets by the respondent’s system.  The questionnaire identifies the 

actual distant signal(s) — call letter and city — carried by the respondent’s system and 

repeats the signal call letters throughout the questionnaire. 

                                                 
4 The complement of distant signals carried by the system and each signal’s programming information 
varied from year to year. 
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The questionnaire repeats the list of program categories and the distant stations 

carried by the respondent’s system multiple times throughout as follows:    

 News and Community Events broadcast on (STATION(S)). 

 Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality 

shows, game shows, and other series broadcast on (STATION(S)).  Examples 

include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 

Jeopardy, and The Dr. Oz Show.  [30 Rock, Adelante Chicago, Everybody Loves 

Raymond, and People To People for WGN Only systems] 

 Movies such as feature films, Movies of the Week, and specials broadcast on 

(STATION(S)).  Examples include movies such as Pirates of the Caribbean:  The 

Curse of the Black Pearl, Crash, Ghostbusters, The Matrix, X-Men:  The Last 

Stand, Signs, and Girl, Interrupted.  [Gladiator, The Lord Of The Rings: The 

Return of the King, and Home Alone 2:  Lost In New York for WGN Only 

systems] 

 Live, play-by-play coverage of professional and college team sports broadcast on 

(STATION(S)).  Examples include Major League Baseball, NBA professional 

basketball, NFL professional football, NHL professional hockey, NCAA college 

football and basketball, and Major League Soccer.  [Major League Baseball, and 

National Basketball Association for WGN Only systems.] 

 Other sports programming broadcast on (STATION(S)).  Examples include 

NASCAR auto races, professional wrestling, and figure skating broadcasts.  

[Horse Racing for WGN Only systems.] 

 Devotional programs such as shows with religious themes or religious talk shows 

broadcast on (STATION(S)).  Examples include Kenneth Copeland Ministries, 

Creflo Dollar, 700 Club, and Joel Osteen Ministry.  [Tomorrow's World and 

Creflo Dollar for WGN Only systems.] 

 Programs broadcast only on PBS station (STATION(S)).  Examples include 

Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, PBS 

NewsHour, and Sesame Street. 
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 Programs broadcast only on Canadian stations (STATION(S)). Examples include 

Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and CBC 

News. 

The questionnaire text and examples above pertain to the 2013 royalty year, a 

complete a copy of which is attached as Appendix A.  We updated programming 

examples every year, and no other changes beyond programming examples were made to 

the questionnaire year-to-year.  As I stated earlier, the questionnaire included instructions 

on what questions, items and language should be used for each of the system categories. 

The field house used these instructions to program the survey for each of the five 

categories/groups.  Horowitz Research staff checked to ensure the accuracy of the 

programming. 

Additionally, the Horowitz Survey features introductory questions to focus 

respondents on the specific types of programming and stations and on the value these 

might have to their system.  The introductory questions are as follows: 

 “In considering what distant broadcast stations to carry, what would you say most 

influences your decision: programming that is important to your cable system, 

programming that is popular and important to your current or potential 

subscribers, or some other matter or consideration I have not mentioned?” 

 “In your advertising and promotional efforts in [royalty year], did your cable 

system feature any programs actually broadcast by the distant stations we have 

been talking about?”; “Which of the following program categories actually 

broadcast by the distant television stations we have been talking about did you 

feature in your advertising and promotions in [royalty year]?” 

 “We have been discussing the several types of programming on your distant 

television station(s).  Using a 1 to 5 scale, where “1” means “not important at all,” 

and “5” means “very important,” please tell me how important you think each of 

the following types of programming on these distant television stations is to your 

subscribers.” 
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In the last and core question of the Horowitz Survey (the “payoff” question), the 

respondent is asked to assume she has a fixed dollar amount to allocate for the non-

network programming broadcast during the royalty year in question on the distant signal 

stations carried and, considering the value of each program category to her cable system, 

to tell us what percentage, if any, of the fixed dollar amount she would allocate for each 

program category. 

For operators of systems that carry network-affiliated distant signals, the 

Horowitz Survey emphasizes that by “non-network programs,” it means programs on 

these stations that are not distributed by the ABC, NBC, or CBS television networks.  In 

addition, the survey directs respondents responding on behalf of CSOs that carry WGN 

distant signals not to assign any value to programs that are substituted for WGN’s 

blacked out programming.   

E. Sample Disposition 

 Table 1.1 below shows the total number of responding cable systems for each 

royalty year and the total number of executives responding on behalf of those systems.   

1.1   Royalty Year 
# of Systems From 

300 Systems Sample 
# of Executives 

Interviewed 

2013 200 38 

2012 228 42 

2011 182 49 

2010 123 34 

AVERAGE 183.25 40.75 
 

For each of the 2010-2013 royalty years, the dispositions of our attempts to 

contact the persons responsible for programming at cable systems in the samples are 

presented in the following series of tables:   

 

 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



 

13 
 

2.1   2013 Royalty Year # of Systems 

Completed surveys 200 

Refusals 5 

Not able to reach (voice mails, etc.) 45 

No/inaccurate contact information 50 

Total # of systems in the sample 300 

 

2.2   2012 Royalty Year # of Systems 

Completed surveys 228 

Refusals  14 

Not able to reach (voice mails, etc.) 28 

No/inaccurate contact information 30 

Total # of systems in the sample 300 

 

2.3   2011 Royalty Year # of Systems 

Completed surveys 182 

Refusals 8 

Not able to reach (voice mails, etc.) 75 

No/inaccurate contact information 35 

Total # of systems in the sample 300 
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2.4   2010 Royalty Year # of Systems 

Completed surveys 123 

Refusals 18 

Not able to reach (voicemails, etc.) 111 

No/inaccurate contact information 48 

Total # of systems in the sample 300 

Tables 10.1 – 10.4 in Appendix C show the dispositions of our attempts to contact the 

persons responsible for programming at all cable systems for each of the 2010-2013 

royalty years.  

F. All Systems Disposition 

In Appendix B, Tables 7.1 – 7.4, for all systems surveyed, I show the number of 

respondents and the corresponding number of systems for which they provided responses 

for each survey year.  Also, in Appendix B, Tables 8.1 – 8.4, for all systems surveyed, I 

show the titles of the respondents surveyed and the corresponding number of cable 

systems whose executives bore the titles.  Also, we compared how all cable systems 

surveyed were distributed across the 5 carriage groups detailed in section III.A., and how 

the cable systems in the Form 3 universe were distributed across the same 5 carriage 

groups.  The results show that both sets of cable systems were very similarly distributed 

across all 5 carriage groups.  See Appendix B Tables 9.1 – 9.4.   

IV. Survey Results 

1. Assigned Value to Non-Network Programming Carried 
by Distant Signal Stations in 2010-2013 Royalty Years 

The payoff question in the Horowitz Survey asks each cable operator respondent 

to assume he or she had a fixed dollar amount to allocate for the non-network 

programming actually broadcast during the 2010-2013 royalty years, respectively, on the 

distant signal stations carried and, to consider the value of each type of programming 

(i.e., identified program categories) to their cable system.  The Horowitz Survey further 
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asks the respondent to show what percentage allocations she would make, if any, of the 

fixed dollar amount for each type of programming.  The wording of this question 

replicates the question in the Bortz Survey, with two differences: (1) we included a 

programming category not included in the Bortz Survey: “other sports programming” 

(other than live professional and college team sports), such as NASCAR races, 

professional wrestling, and figure skating broadcasts, and (2) we included examples for 

each programming category for further clarification (please see section III.D.).  The 

results of the value question are as follows: 

 

3.1   Horowitz Operator Programming 
Surveys – Selected Sample of 300 
Systems 

Unweighted Percentage of Fixed Dollar 
Amount Allocated to Specific Non-Network 

Programming 
Carried by Distant Signal Stations 

2013 2012 2011 2010 

# of Completed Surveys 200 228 182 123 

News and community events 12% 15% 12% 14% 

Syndicated series 19% 18% 18% 18% 

Movies 13% 12% 11% 16% 

Live coverage of professional and college 
teams sports 

26% 27% 28% 31% 

Other sports programming 9% 9% 11% 8% 

Devotional programming 4% 6% 5% 4% 

Programs broadcast only on PBS 
stations 

12% 11% 11% 10% 

Programs broadcast only on Canadian 
stations 

1% 1% 1% 0% 

PROGRAM SUPPLIERS TOTAL 41% 39% 40% 42% 

 

The results from the 300 system sample are consistent with the results from the all 

systems surveyed.  See Appendix B, Table 11.
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2. Weighted Value to Non-Network Programming Carried 
by Distant Signal Stations in 2010-2013 Royalty Years  

Dr. Martin Frankel used the Horowitz Survey responses to provide a weighted 

estimate of the percent dollar allocation that all cable systems would assign to the 

programming categories.  Dr. Frankel’s weighted results are provided below, and are also 

reported in Dr. Frankel’s separate written direct testimony in this proceeding.   

 

3.2   Horowitz Operator Programming 
Surveys – Weighted Results Based On 
Selected Sample of 300 Systems 

Weighted Percentage of Fixed Dollar Amount 
Allocated to Specific Non-Network 

Programming 
Carried by Distant Signal Stations 

2013 2012 2011 2010 

News and community events 9.54% 15.72% 12.85% 12.38% 

Syndicated series 16.26% 15.97% 17.56% 20.28% 

Movies 12.39% 12.14% 11.43% 17.15% 

Live coverage of professional and college 
teams sports 

35.28% 25.50% 27.13% 31.94% 

Other sports programming 7.40% 9.02% 10.80% 6.77% 

Devotional programming 3.48% 5.74% 5.92% 3.78% 

Programs broadcast only on PBS station 15.39% 15.05% 13.31% 7.69% 

Programs broadcast only on Canadian 
stations 

0.35% 0.87% 1.00% 0.01% 

PROGRAM SUPPLIERS TOTAL 36.05% 37.13% 39.79% 44.20% 

 

3. What Most Influences Operators’ Decisions Regarding 
What Distant Broadcast Stations to Carry:  

The Horowitz Survey also asked respondents about the factors that most influence 

decisions regarding what distant broadcast systems to carry.  As shown in the table 

below, programming that is popular and important to current and potential subscribers 

overwhelmingly influences the systems’ decisions to carry distant signals.  
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4.   Factors Influencing Carriage 
Decisions (Multiple Responses 
Accepted) – Selected Sample of 300 
Systems 

Royalty Year 

2013 2012 2011 2010 

# of Systems Surveyed 200 228 182 123 

Programming Popular and Important to 
Current and Potential Subscribers 

84% 80% 80% 83% 

Programming Important to the Cable 
System 

10% 11% 33% 4% 

Other 10% 13% 12% 15% 

 

4. Program Categories on Distant Stations that Were 
Featured in System’s Advertising and Promotions: 

As shown in the table below, only three (3%) and four percent (4%) of the 

systems surveyed featured programs carried by the distant stations in their advertising 

and promotional efforts during 2013 and 2012, respectively.  The data from the 2011 and 

2010 royalty years are higher.  In general, across all years, most CSOs did not include 

program categories on distant stations in their advertising and promotional efforts.  The 

following table portrays the data on the program categories featured in advertising and 

promotion: 
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5.1   Program Categories on Distant Stations that Were Featured in System’s 
Advertising and Promotions in 2010-2013 Royalty Years 

 2013 2012 2011 2010 

# of Systems Surveyed 200 228 182 123 

Any (Net) 3% 4% 29% 6% 

   News and community events - <1% 7% 2% 

   Syndicated series <1% 2% 2% 2% 

   Movies - <1% 4% 2% 

   Live coverage of professional and college teams 
sports 1% 2% 24% 4% 

   Other sports programming - - 2% 1% 

   Devotional programming - - 1% 0% 

   Programs broadcast only on PBS station - - <1% 0% 

   Programs broadcast only on Canadian stations - - - N/A 

   No programs broadcast by distant stations featured 97% 93% 65% 92% 

5. Respondents’ Perceived Importance to Subscribers of 
Program Categories on Distant Stations: 

Ratings of how important the respondents thought each program category was to 

their subscribers is provided in the following series of tables: 
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6.1   Respondents’ Perceived Importance to Subscribers of Program Categories               
on Distant Stations in 2013 Royalty Year – Among Systems Carrying Each of the Programs 

Tested 

Ratings on a 5-Point Scale - 1= "Not Important at 
all" and 5= "Very Important" 

4/5 
"Important"   

Ratings 
3            

Ratings 

1/2 "Not 
Important"    

Ratings 

News and community events 31% 10% 59% 

Syndicated series 28% 39% 33% 

Movies 26% 42% 32% 

Live coverage of professional and college teams 
sports 

64% 33% 3% 

Other sports programming 22% 29% 49% 

Devotional programming 5% 9% 86% 

Programs broadcast only on PBS station 34% 40% 26% 

Programs broadcast only on Canadian stations 38% 25% 38% 

 

6.2   Respondents’ Perceived Importance to Subscribers of Program Categories               
on Distant Stations in 2012 Royalty Year – Among Systems Carrying Each of the Programs 

Tested 

Ratings on a 5-Point Scale - 1= "Not Important at 
all" and 5= "Very Important" 

4/5 
"Important"   

Ratings 
3            

Ratings 

1/2 "Not 
Important"   

Ratings 

News and community events 29% 21% 50% 

Syndicated series 37% 30% 33% 

Movies 21% 29% 50% 

Live coverage of professional and college teams 
sports 

73% 12% 15% 

Other sports programming 31% 33% 37% 

Devotional programming 8% 15% 77% 

Programs broadcast only on PBS station 35% 37% 26% 

Programs broadcast only on Canadian stations 58% 29% 14% 
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6.3   Perceived Importance to Subscribers of Program Categories                           

on Distant Stations in 2011 Royalty Year – Among Systems Carrying Each of the Programs 
Tested 

Ratings on a 5-Point Scale - 1= "Not Important at 
all" and 5= "Very Important" 

4/5 
"Important"   

Ratings 
3            

Ratings 

1/2 "Not 
Important"   

Ratings 

News and community events 28% 27% 45% 

Syndicated series 34% 40% 26% 

Movies 19% 35% 46% 

Live coverage of professional and college teams 
sports 

83% 9% 8% 

Other sports programming 31% 27% 42% 

Devotional programming 7% 9% 84% 

Programs broadcast only on PBS station 49% 16% 33% 

Programs broadcast only on Canadian stations 50% 25% 25% 

 

6.4   Perceived Importance to Subscribers of Program Categories                           
on Distant Stations in 2010 Royalty Year – Among Systems Carrying Each of the Programs 

Tested 

Ratings on a 5-Point Scale - 1= "Not Important at 
all" and 5= "Very Important" 

4/5 
"Important"   

Ratings 
3            

Ratings 

1/2 "Not 
Important"    

Ratings 

News and community events 25% 20% 55% 

Syndicated series 33% 25% 41% 

Movies 19% 48% 33% 

Live coverage of professional and college teams 
sports 

84% 10% 6% 

Other sports programming 19% 25% 56% 

Devotional programming 4% 4% 92% 

Programs broadcast only on PBS station 30% 34% 30% 

Programs broadcast only on Canadian stations - - 100% 
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V. Conclusion 

The premise of the Bortz Survey is that how local or regional CSO executives 

allocate their programming budget reflects their proportional assessment of the relative 

market value of the categories of programming actually carried by the distant signals on 

their respective systems.  In designing the survey, our task was to improve upon the Bortz 

Survey by solving some of the information and category weaknesses as pointed out by 

the Judges in the 2004-2005 Cable Phase I Proceeding.  The improvements we made 

included,  (a) creating the separate “Other Sports” category to allow respondents to 

distinguish and value this category separately from Live Coverage of Professional and 

College Team Sports, (b) providing “warmup” questions that would elicit well-reasoned, 

non-reflexive responses; and (c) enhancing program category definitions with examples 

and customizing the survey questionnaire to focus only on content on distantly 

retransmitted signals actually carried by respondent’s system, among others.  We 

subjected both the implementation and the content of the Bortz Survey to constructive 

criticism, corrected its flaws and greatly improved upon it in several important ways.   

The evidence strongly indicates that the Bortz Survey results would be different 

and in line with the Horowitz Survey findings if the Bortz Survey included a separate 

“other sports” category and offered programming examples. The different results would 

have important implications for the proceedings and findings of the Judges. 

It became apparent from the implementation of this research that, for most MSOs, 

channel carriage decisions are not made at the local level, which impacts a major 

underlying premise of the Bortz Survey as a direct measure of value.  Therefore, in my 

view, the reasoned judgment of the cable system executives surveyed about the allocation 

of their budget among the program categories carried to subscribers living in distant 

markets is not a substitute for behavioral data about subscribers.  While past decision 

makers have relied on results of cable operator surveys as proxies for relative market 

value of the programming categories for attracting and retaining subscribers, the surveys 

remain attempts to ascertain market value indirectly through the perceptions of the buyer 
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(i.e., the cable system) with his or her subscribers in mind, instead of through direct 

observation of the actual subscribers.  The buyer or decision-maker in these operator 

surveys is an intermediary whose purpose is to bring subscribers the value that they 

actually pay for when subscribing to cable service.  Done well, such a survey may 

illuminate the criterion by which to allocate royalties.     

Still, whatever the reasoned judgment of executives about the value of the 

program categories carried on distant signals to their subscribers, any cable operator 

survey should not be considered a  substitute for behavioral data on viewing.  Viewing is 

both a reflection of and, I believe, the real, direct measure of value.  Viewing by 

subscribers is what the operator pays for when they carry a network or broadcast station, 

and viewing is what subscribers/customers pay for when buying TV services/channels.  

Thus, in my opinion, viewing should determine the allocation of royalties among 

claimants. 
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APPENDIX A – Questionnaire 

 

2013 Cable Operator Questionnaire 
 
 

NAME:      
(06-08) (09-11) (12-15) 
CITY AND STATE:      
TELEPHONE#:          /            /               
                         (Area     Exchange  
                           Code      Number) 
RECORD SEX:       (18) 
 MALE  1 
 FEMALE 2 
TIME ENDED:     

 
TIME STARTED:     
(16-17) 
 
LENGTH (MINUTES):    
 
INTERVIEWER:     
 
DATE:       

SYSTEM:         
 

DISTANT STATIONS CARRIED (FROM SAMPLE): 
 STATION:      CITY:      
                         
 
 
INTRODUCTION 
 
(IF PERSON NAMED ON SAMPLE IS NOT AVAILABLE, ASK TO SPEAK WITH (IN THIS 
ORDER): GENERAL MANAGER, PROGRAMMING DIRECTOR, OR THE MARKETING 
DIRECTOR.  IF NONE IS AVAILABLE, SCHEDULE A CALL BACK WHEN GENERAL 
MANAGER IS AVAILABLE). 
(WHEN PERSON NAMED IN SAMPLE, OR GENERAL MANAGER, PROGRAMMING 
DIRECTOR, OR MARKETING DIRECTOR IS REACHED, RECORD NAME AND TITLE 
ABOVE, THEN). 
 
 
Good morning/afternoon.  My name is ______ and I’m calling from Horowitz Research, a well-
known survey research company in the cable industry.  We are conducting a national survey 
among randomly selected cable systems regarding the programming on distant signals they carry.  
This survey will take approximately 15 minutes and we are offering an honorarium of $125 to 
participants.  
(ONLY IF PERSON VOLUNTEERS THAT HE/SHE CANNOT OR DOES NOT WANT TO 
ACCEPT HONORARIUM, OFFER TO MAKE DONATION TO A CHARITY OF HIS/HER 
CHOICE IN HIS/HER NAME). 
 
All responses will be held in strict confidence; only aggregate data are reported.  May we talk 
now?  IF NOT, SCHEDULE A TIME TO CALL BACK.
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1. First, are you the person at your cable system most responsible for programming decisions made by 
your system in 2013? 

 
1. Yes 
2. No 
3. DON’T KNOW 

 
IF YES, PROCEED TO Q.2. 
IF NO/DON’T KNOW, Could you please direct me to the person at your cable system most 
responsible for programming decisions in 2013?  REPEAT INTRODUCTION AND Q.1. 
 
NON-NETWORK CARRYING SYSTEMS: 
CANADIAN ONLY SPREADSHEET (GROUP A) 
PBS ONLY SPREADSHEET (GROUP B) 
WGN ONLY SPREADSHEET (GROUP C) 
OTHER NON-NETWORK SPREADSHEET (GROUP D) 
 
NETWORK CARRYING SYSTEMS: 
NETWORK SYSTEMS SPREADSHEET (GROUP E) 
 

2. We are interested specifically in [NETWORK CARRYING SYSTEMS (E): non-network] 
programming on the distant broadcast stations you carried during 2013.  [NETWORK CARRYING 
SYSTEMS (E): By "non-network programming," we mean programming other than national 
network programming coming from ABC, CBS, and NBC networks.]  By "distant broadcast stations," 
we mean free, over-the-air, U.S. commercial and non-commercial TV stations imported from an 
outside market or markets by your system. 
 
Industry data show that during 2013 your system carried the following distant broadcast stations:  
[INSERT STATION(S) & CITIES FROM LIST] 

 
CALL LETTERS    CITY 
(COLUMN J ON SAMPLE)  (COLUMN L ON SAMPLE) 

_______    _______ 
_______    _______ 
_______    _______ 

 
I will be asking you about the [NETWORK CARRYING SYSTEMS (E): non-network] programs on 
those distant stations. 
 
 

In considering what distant broadcast stations to carry, what would you say most influences your 
decision: programming that is important to your cable system, programming that is popular and 
important to your current or potential subscribers, or some other matter or consideration I have not 
mentioned?  (MULTIPLE RESPONSES ACCEPTED) 

 
1. Programming that is important to your cable system 
2. Programming that is popular and important to your current or potential subscribers 
3. Or some other matter I have not mentioned (Please specify  ) 
4. DON’T KNOW 
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3. Now I want to ask you some questions specifically about the [NETWORK CARRYING SYSTEMS 
(E): non-network] programming actually carried on [INSERT STATION(S) & CITIES FROM 
SAMPLE – COLUMNS J AND I; WGN ONLY SYSTEMS (C): ONLY REFER TO STATION, NO 
CITY REFERENCE NEEDED].  In your advertising and promotional efforts in 2013, did your cable 
system feature any programs actually broadcast by the distant stations we have been talking about?  
[NETWORK CARRYING SYSTEMS (E):  Again, by “non-network programs,” I mean programs 
that were not broadcast by the ABC, CBS, or NBC television networks.] 

 
1. Yes - PROCEED TO Q.4 
2. No - SKIP TO Q.5 

DON’T KNOW/REFUSED - SKIP TO Q.5 
 
 
4. (IF YES IN Q.3)  Which of the following program categories actually broadcast by the distant 

television stations we have been talking about did you feature in your advertising and promotions in 
2013?  [NETWORK CARRYING SYSTEMS (E): Again, do not consider programs on these 
stations coming from the ABC, NBC, or CBS television networks.]  (READ EACH 
PROGRAMMING CATEGORY FROM THE LIST BELOW).  INTERVIEWER: RECORD ‘Y’ 
FOR YES, ‘N’ FOR NO, OR ‘DK’ FOR DON’T KNOW  (READ ENTIRE LIST; MULTIPLE 
RESPONSES ACCEPTED) 

 
(ROTATE ‘a’ THROUGH ‘h’ IN RANDOM ORDER – SEE NOTE FOR ITEMS‘d’ AND ‘e’) 

 
LIST FOR GROUP D (NON-NETWORK CARRYING SYSTEMS, EXCLUDING WGN ONLY 
SYSTEMS): 
GROUP A – ONLY ASK ITEM H 
GROUP B – ONLY ASK ITEM G 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 
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ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST). 
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 
LIST FOR GROUP C (WGN ONLY SYSTEMS): 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as 30 Rock, Adelante Chicago, Everybody Loves Raymond, 
and People To People. 
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c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Gladiator, The Lord Of The Rings: The Return of the King, 
and Home Alone 2:  Lost In New York. 

ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, and National Basketball Association. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include Horse Racing. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Tomorrow's World and Creflo Dollar. 

g) OMITTED 

h) OMITTED 

 
LIST FOR GROUP E (NETWORK CARRYING SYSTEMS): 

a) Non-network News and Community Events broadcast on (INSERT STATIONS FROM 
LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]).                                                                                                    
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show.   

c) Non-network movies such as feature films, Movies of the Week, and specials broadcast on 
(INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 
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ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Non-network live, play-by-play coverage of professional and college team sports broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other Non-network sports programming broadcast on (INSERT STATIONS FROM LIST, 
BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Non-network Devotional programs such as shows with religious themes or religious talk 
shows broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS 
[PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN 
S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST).                                                                             
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 
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5. (ASK EVERYONE)  We have been discussing the several types of programming, on your distant 
television station(s).  Using a 1 to 5 scale, where “1” means “not important at all,” and “5” means 
“very important,” please tell me how important you think each of the following types of programming 
on these distant television stations is to your subscribers.  [NETWORK CARRYING SYSTEMS 
(E):  In your answers, please include only non-network programs on these distant broadcast stations.  
By “non-network programs,” I mean programs on these stations that are not coming from the ABC, 
NBC, or CBS television networks.]  How important would you say (READ ITEM) is to your 
subscribers?  1, 2, 3, 4 or 5? 

                           DON’T KNOW/   
 NOT IMPORTANT AT ALL          VERY IMPORTANT         REFUSED       

1          2          3               4        5             x                
  
(ROTATE ‘a’ THROUGH ‘h’ IN RANDOM ORDER – SEE NOTE FOR ITEMS‘d’ AND ‘e’) 

 
LIST FOR GROUP D (NON-NETWORK CARRYING SYSTEMS, EXCLUDING WGN ONLY 
SYSTEMS): 
GROUP A – ONLY ASK ITEM H 
GROUP B – ONLY ASK ITEM G 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 

ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 
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e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST).                                                                           
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 
LIST FOR GROUP C (WGN ONLY SYSTEMS): 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as 30 Rock, Adelante Chicago, Everybody Loves Raymond, 
and People To People. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Gladiator, The Lord Of The Rings: The Return of the King, 
and Home Alone 2:  Lost In New York. 
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ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, and National Basketball Association. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include Horse Racing. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Tomorrow's World and Creflo Dollar. 

g) OMITTED 

h) OMITTED 

 
LIST FOR GROUP E (NETWORK CARRYING SYSTEMS): 

a) Non-network news and Community Events broadcast on (INSERT STATIONS FROM 
LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show.   

c) Non-network movies such as feature films, Movies of the Week, and specials broadcast on 
(INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 
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ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Non-network live, play-by-play coverage of professional and college team sports broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]) 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other Non-network sports programming broadcast on (INSERT STATIONS FROM LIST, 
BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Non-network Devotional programs such as shows with religious themes or religious talk 
shows broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS 
[PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN 
S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST). 
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 

6. Now, considering everything we have been discussing, I would like you to estimate the relative value 
to your cable system of each type of [NETWORK CARRYING SYSTEMS (E):  non-network] 
programming actually broadcast during 2013 by [INSERT STATION(S) FROM LIST – COLUMN 
J].  We would like you to be very precise about this; can I ask you first to write down the types of 
[NETWORK CARRYING SYSTEMS (E):  non-network] programming on these distant stations?  
Please write them down in the order I read them.  Here they are: (READ LIST) 
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(ROTATE ‘a’ THROUGH ‘h’ IN RANDOM ORDER – SEE NOTE FOR ITEMS ‘d’ AND ‘e’). 
READ SLOWLY AND ALLOW TIME FOR RESPONDENT TO WRITE CATEGORIES DOWN. 
 
LIST FOR GROUP D (NON-NETWORK CARRYING SYSTEMS, EXCLUDING WGN ONLY 
SYSTEMS): 
GROUP A – ONLY ASK ITEM H 
GROUP B – ONLY ASK ITEM G 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 

ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 
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h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST).                                                                              
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 
LIST FOR GROUP C (WGN ONLY SYSTEMS): 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as 30 Rock, Adelante Chicago, Everybody Loves Raymond, 
and People To People. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Gladiator, The Lord of the Rings: The Return of the King, 
and Home Alone 2:  Lost In New York. 

ROTATE‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, and National Basketball Association. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include Horse Racing. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Tomorrow's World and Creflo Dollar. 

g) OMITTED 

h) OMITTED 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



 
 

35 
 

 
LIST FOR GROUP E (NETWORK CARRYING SYSTEMS): 

a) Non-network News and Community Events broadcast on (INSERT STATIONS FROM 
LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show.   

c) Non-network movies such as feature films, Movies of the Week, and specials broadcast on 
(INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 

ROTATE‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Non-network live, play-by-play coverage of professional and college team sports broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other Non-network sports programming broadcast on (INSERT STATIONS FROM LIST, 
BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Non-network Devotional programs such as shows with religious themes or religious talk 
shows broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS 
[PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN 
S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST).                                                                            
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Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 

Assume you had a fixed dollar amount to allocate for the [NETWORK CARRYING SYSTEMS (E): 
non-network] programming actually broadcast during 2013 on [INSERT STATION(S) FROM LIST – 
COLUMN J].  [NETWORK CARRYING SYSTEMS (E):  Again, by “non-network programs,” I 
mean programs on these stations that are not coming from the ABC, NBC, or CBS television networks.]   

DO NOT READ TO PBS ONLY AND CANADIAN ONLY STATIONS (DO NOT READ TO 
GROUPS A OR B): Considering the value of each type of programming to your cable system, what 
percentage, if any, of the fixed dollar amount would you allocate for each type of programming? Please 
write down your estimates, and make sure they add to 100 percent. 

PBS ONLY STATIONS (GROUP B):  Considering the value of the programs broadcast only on PBS 
station (INSERT PBS STATIONS) to your cable system, what percentage, if any, of the fixed dollar 
amount would you allocate for this type of programming?  

CANADIAN ONLY STATIONS (GROUP A):  Considering the value of the programs broadcast only 
on Canadian station (INSERT CANADIAN STATIONS) to your cable system, what percentage, if any, 
of the fixed dollar amount would you allocate for this type of programming? 

In formulating your percentage, please think about all the factors we have been discussing, including 
using this programming in your advertising and promotions in 2013 to attract and retain customers, the 
importance of this programming to you and your subscribers, and any other considerations you may have. 

Remember, you are only estimating the relative value of each type of [NETWORK CARRYING 
SYSTEMS (E):  non-network] programming actually broadcast in 2013 on: [INSERT STATION(S) 
FROM LIST – COLUMN J]. 

[FOR WGN SYSTEMS (GROUP C, OR GROUPS D AND E WITH 1 IN COLUMN T):  Please do 
not assign any value to programs that are substituted for WGN's blacked out programming.] 

Once you are done, we will review your allocations together.  Let me know when you are done. 

Across all the distant stations you carry, and considering the value to your cable system, what percentage, 
if any, of the fixed dollar amount would you allocate to (READ EACH CATEGORY.  SAME RANDOM 
SEQUENCE AS ABOVE). 
 

Percent 
 

LIST FOR GROUP D (NON-NETWORK CARRYING SYSTEMS, EXCLUDING WGN ONLY 
SYSTEMS): 
GROUP A – ONLY ASK ITEM H 
GROUP B – ONLY ASK ITEM G 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
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PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 
Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 

ROTATE‘ d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST). 
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 
LIST FOR GROUP C (WGN ONLY SYSTEMS): 

a) News and Community Events broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
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b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as 30 Rock, Adelante Chicago, Everybody Loves Raymond, 
and People To People. 

c) Movies such as feature films, Movies of the Week, and specials broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Gladiator, The Lord of the Rings: The Return of the King, 
and Home Alone 2:  Lost In New York. 

ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Live, play-by-play coverage of professional and college team sports broadcast on (INSERT 
STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] 
AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, and National Basketball Association. 

e) Other sports programming broadcast on (INSERT STATIONS FROM LIST, BUT 
EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS 
[CANADIAN = 1 IN COLUMN S]). 
Examples include Horse Racing. 

f) Devotional programs such as shows with religious themes or religious talk shows broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Tomorrow's World and Creflo Dollar. 

g) OMITTED 

h) OMITTED 

 
LIST FOR GROUP E (NETWORK CARRYING SYSTEMS): 

a) Non-network News and Community Events broadcast on (INSERT STATIONS FROM 
LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 

b) Syndicated series such as sitcoms, dramas, children’s shows, talk shows, reality shows, game 
shows, and other series broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE 
PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN 
= 1 IN COLUMN S]). 
Examples include programs such as Everybody Loves Raymond, Seinfeld, American Idol, 
Jeopardy, and The Dr. Oz Show.   

c) Non-network movies such as feature films, Movies of the Week, and specials broadcast on 
(INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]).  
Examples include movies such as Pirates of the Caribbean:  The Curse of the Black Pearl, 

Crash, Ghostbusters, The Matrix, X-Men:  The Last Stand, Signs, and Girl, Interrupted. 
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ROTATE ‘d’ AND ‘e’ TOGETHER AND ALWAYS READ ‘e’ AFTER ‘d’. 

d) Non-network live, play-by-play coverage of professional and college team sports broadcast 
on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS [PBS = 1 IN 
COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include Major League Baseball, NBA professional basketball, NFL professional 
football, NHL professional hockey, NCAA college football and basketball, and Major League 
Soccer. 

e) Other Non-network sports programming broadcast on (INSERT STATIONS FROM LIST, 
BUT EXCLUDE PBS STATIONS [PBS = 1 IN COLUMN R] AND CANADIAN 
STATIONS [CANADIAN = 1 IN COLUMN S]). 
Examples include NASCAR auto races, professional wrestling, and figure skating broadcasts. 

f) Non-network Devotional programs such as shows with religious themes or religious talk 
shows broadcast on (INSERT STATIONS FROM LIST, BUT EXCLUDE PBS STATIONS 
[PBS = 1 IN COLUMN R] AND CANADIAN STATIONS [CANADIAN = 1 IN COLUMN 
S]). 
Examples include Kenneth Copeland Ministries, Creflo Dollar, 700 Club, and Joel Osteen 
Ministry. 

g) ONLY ASK TO SYSTEMS THAT CARRY PBS STATION – GROUP B, OR GROUPS 
D AND E WITH 1 FOR COLUMN R:  Programs broadcast only on PBS station (INSERT 
PBS STATIONS (IF ANY) FROM THE LIST.  [PBS = 1 IN COLUMN R].  DO NOT 
INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO PBS STATIONS ON 
LIST). 
Examples include Masterpiece Classic: Downton Abbey Season III, Masterpiece Mystery!, 
PBS NewsHour, and Sesame Street. 

h) ONLY ASK TO SYSTEMS THAT CARRY A CANADIAN STATION – GROUP A, 
OR GROUPS D AND E WITH 1 FOR COLUMN S:  Programs broadcast only on 
Canadian stations (INSERT CANADIAN STATIONS (IF ANY) FROM LIST.  [PBS = 1 IN 
COLUMN S]. DO NOT INCLUDE ANY OTHER STATIONS.  SKIP IF THERE ARE NO 
CANADIAN STATIONS ON LIST). 
Examples include Steven & Chris, The Social, Coronation Street, Busytown Mysteries, and 
CBC News. 

 

TOTAL (a through h)         ____%
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INTERVIEWER, PLEASE NOTE:  

DOES NOT APPLY FOR PBS ONLY AND FOR CANADIAN ONLY SYSTEMS (GROUPS A, B): 
TOTAL MUST ADD TO 100 PERCENT; PROMPT RESPONDENTS IF IT DOES NOT. 
 
Now I’m going to read back the categories and your estimates.  Remember, you are only estimating the 
relative value of the [NETWORK CARRYING SYSTEMS (E): non-network] programming actually 
broadcast on the following distant television stations in 2013: (INSERT COMMERCIAL STATION[S] 
AND CITY [IES] FROM LIST – COLUMNS J AND I).  (RE-READ THE CATEGORIES AND 
RESPONSES IN RANDOM SEQUENCE, IN ORDER TO ALLOW THE RESPONDENT TO REVIEW 
THE ESTIMATES.  [NOTE: STATIONS AND CITIES WILL NOT BE READ, EXCEPT FOR PBS 
AND CANADIAN STATIONS.  DO NOT READ EXAMPLES.]) 

 
Are there any changes you would like to make?  (RECORD ANY CHANGES BY CROSSING OUT 
ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO IT.  DOES NOT 
APPLY FOR PBS ONLY AND FOR CANADIAN ONLY SYSTEMS (GROUPS A, B):  TOTAL 
MUST STILL ADD TO 100 PERCENT; PROMPT RESPONDENTS IF IT DOES NOT.) 
 
This concludes our interview.  Thank you very much for your time today.  I have noted on my call record 
that I am speaking to a [MAN/WOMAN, BY OBSERVATION].  Is that correct? 
 
CONFIRM GENDER: 

1. MALE 
2. FEMALE 

 

ARRANGE FOR PAYMENT OF HONORARIUM -- EITHER TO RESPONDENT OR, IF HE/SHE SO 

CHOOSES, CHARITY.  RECORD THE NAME OF THE CHARITY. 
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APPENDIX B – Additional Survey Data 

The tables that follow show the distribution of surveys by MSO for each, respective, royalty year 2010-
2013. 

7.1   2013 Royalty Year – MSO 

Total Universe (819 Systems) 
# of Systems Covered 

for Specific MSO 
(N=505) 

# of Executives 
Interviewed by MSO 

(N=71) 

Armstrong Communications/Utilities 6 1 

Atlantic Broadband/Grande Comm. 7 1 

AT&T 60 1 

BCI Allegiance 2 1 

Berkeley Cable Television 1 1 

Brandenburg Telecom 1 1 

Buckeye Cablevision INC 1 1 

Cablevision 27 2 

Catawba Services 1 1 

Centurytel Broadband Services 7 1 

Cequel Communications/Suddenlink 54 3 

Charter Communications* 103* 5 

Comcast  48 9 

Community Antenna Service 1 1 

Cox 40 5 

Cumberland Cellular INC 1 1 

Etex Communications 1 1 

Fayetteville Public Utilities  1 1 

General Communications 4 1 

Innovative 2 1 

Loretel/Tekstar 2 1 

Massillon Cable TV 2 1 

Mediacom 69 6 

Metrocast/Gans Communications 9 1 

NEP Datavision 1 1 

Northland Cable Television 3 1 

North State Communications 1 1 

Premiere Communications 1 1 

Puerto Rico Cable 1 1 

SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

Public Version



 
 

42 
 

Resort Television 1 1 

RCN Telecom Services  5 3 

Service Electric  4 2 

South Central Rural Telephone 1 1 

Starvision 1 1 

Sweetwater Cable 1 1 

Thames Valley Communications 1 1 

The U 1 1 

TV Cable 1 1 

United 1 1 

Verizon 14 1 

Vicksburg 1 1 

Wave 6 1 

Western W Communications 1 1 

White 1 1 

WOW 8 1 
TOTAL 505 71 

*Includes Falcon, Helicon, HP1, Marcus, Robin, Rifkin, Ritter, and Renaissance systems. 
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7.2   2012 Royalty Year – MSO 

Total Universe (819 Systems) 

# of Systems Covered for 
Specific MSO (N=525) 

# of Executives 
Interviewed by MSO (N=55) 

Allegiance  2 1 

Antietam Cable TV 1 1 

Armstrong Communications/Utilities 6 1 

Atlantic Broadband/Grande Comm. 10 1 

AT&T 61 1 

Buckeye Cablevision INC 1 1 

Cablevision 25 3 

Cass Cable 1 1 

Cequel Communications/Suddenlink 12 1 

Charter Communications* 109* 5 

Comcast  53 6 

Cox 41 7 

Cumberland Cellular INC 1 1 

Frontier Communications  3 1 

General Communications 4 1 

Groton Utilities 1 1 

Innovative 2 1 

Knology 18 2 

Massillon Cable TV 2 1 

Mediacom 71 5 

Metrocast/Gans Communications 9 1 

NEP Datavision 1 1 

Northland Cable Television 4 1 

Northwest Communications Co-op 1 1 

RCN Telecom Services  5 4 

Service Electric  4 1 

South Central Rural Telephone 1 1 

Time Warner Cable  61 2 

Verizon 15 1 

TOTAL 525 55 

* Includes Falcon, Helicon, HP1, Marcus, Robin, Rifkin, Ritter, and Renaissance systems. 
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7.3   2011 Royalty Year – MSO 

Total Universe (819 Systems) 
# of Systems Covered for 

Specific MSO (N=502) 
# of Executives 

Interviewed by MSO 
(N=49) 

Allegiance  2 1 

Antietam Cable TV 1 1 

Armstrong Communications/Utilities 5 1 

Atlantic Broadband/Grande Comm. 3 1 

AT&T 58 1 

Bristol Tennessee Essential 1 1 

Cable One 15 1 

Cablevision 30 3 

Cequel Communications/Suddenlink 5 1 

Charter Communications* 54 5 

City of Burlington 1 1 

City of Columbia 1 1 

Comcast  118 5 

Cox 32 3 

Fayetterville Public Utilities 1 1 

Frontier Communications  2 1 

General Communications 4 1 

Grande Communications 6 1 

Insight Communications  5 1 

James Cable 1 1 

Knology 13 1 

Massillon Cable TV 1 1 

Mediacom 70 2 

Metrocast/Gans Communications 9 1 

Millington CATV  1 1 

NEP Datavision 1 1 

Northland Cable Television 1 1 

Premiere Communications 1 1 

RCN Telecom Services  4 2 

Service Electric  4 1 

South Central Rural Telephone 1 1 

Time Warner NY Cable  38 3 

Verizon  13 1 

TOTAL 502 49 
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* Includes Falcon, Helicon, HP1, Marcus, Robin, Rifkin, Ritter, and Renaissance systems. 

7.4   2010 Royalty Year – MSO 

Total Universe (819 Systems) 

# of Systems Covered 
for Specific MSO 

(N=297) 

# of Executives 
Interviewed for Specific 

MSO (N=40) 

Allegiance  2 1 

Armstrong  5 1 

AT&T 56 1 

Cablevision 9 1 

Caribbean Communications 1 1 

Catawba  1 1 

Charter* 26 3 

Comcast  105 8 

Cox 7 4 

GCI  4 1 

Hiawatha Broadband  1 1 

Insight Midwest  5 1 

Mediacom 39 6 

Metrocast/Gans 8 1 

NPG Cable  9 1 

RCN Telecom Services  1 1 

Ritter Cable  1 1 

Service Electric  4 1 

South Central Rural Telephone 1 1 

Southern New England Tel. Co. 1 1 

Time Warner NY Cable  1 1 

US Cable of Coastal- Texas  6 1 

Wide Open West  4 1 

TOTAL 297 40 

* Includes Falcon, Helicon, HP1, Marcus, Robin, Rifkin, Ritter, and Renaissance systems. 
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The tables that follow show titles of the executives interviewed for each, respective, royalty year 2010-
2013. 

 

8.1   2013 Royalty Year – Title of Executives 
Surveyed 

# of executives 
interviewed 

with this title 
Director of Marketing/Sales 14 
Senior Vice President/Vice President of 
Content/Programming 

10 

Vice President/General Manager 9 
Vice President of Product Management 6 
Senior Vice President/ Vice President of 
Marketing/Sales/Marketing Operations/Branding 

4 

Regional Sales       4 

Vice President of Customer Service 3 

Manager 3 

Director of Content Acquisitions 3 

Product Specialist 3 

Senior/Marketing Manager  2 

Director of Programming 2 

Superintendent   2 

Programming Products Coordinator 2 

Director of Engineering 2 

President 1 

Chief Financial Officer 1 

Chief Product Officer 1 

Chief Executive Officer 1 

Chief Programming Officer 1 
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8.2  2012 Royalty Year – Title of Executives 
Surveyed 

# of executives 
interviewed 

with this title 

Director of Marketing/Sales 9 

Senior Vice President/ Vice President of 
Marketing/Sales/Marketing Operations/Branding 

7 

Vice President/General Manager 5 

Senior Vice President/Vice President of 
Programming 

4 

Senior/Marketing Manager  3 

Director of Programming 3 

Director of Operations 3 

Director of Product Marketing/Development  2 

President 2 

Manager 2 

Operations Manager 2 

Product Manager       2 

Vice President of Business Development   1 

Vice President of Acquisitions 1 

Director of Sales Assessment 1 

Chief Financial Officer 1 

Vice President of Product Management 1 

Network Manager 1 

Programming Consultant 1 

Product Specialist 1 

Regional Vice President 1 

Programming/Contracts Coordinator 1 

Chief Programming Officer 1 
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8.3  2011 Royalty Year – Title of Executives Surveyed 

# of 
executives 
interviewed 

with this 
title 

Senior Director/Director of Marketing/Sales 12 

Vice President of Marketing/Sales/Marketing 
Operations/Branding 

11 

Regional Vice President 3 

Programming/Contracts Coordinator 2 

Corporate Programming Manager 2 

Senior Director/Director of Programming 2 

Senior Vice President/Vice President of Programming 2 

Vice President/General Manager 2 

Video Product Manager 2 

Division Vice President 1 

Content Analysts 1 

Director of Product Management 1 

Executive Director of Programming 1 

C.E.O. 1 

Marketing Product Manager 1 

Network Manager 1 

Regional Director of Marketing 1 

Programming Consultant 1 

Product Specialist 1 

President 1 
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8.4  2010 Royalty Year – Titles of Executives 
Surveyed 

# of 
executives 
interviewed 

with this title 

Vice President of Programming/of Programming and  
Marketing/of Marketing 

8 

Vice President/Regional Vice President 4 

Director of Marketing  4 

Director of Product Management/Product Manager 2 

Director of Programming 2 

Sales and Marketing Director  2 

Chief Operating Officer 2 

President/CEO 1 

Executive Vice President of Cable TV 1 

Vice President of Content Strategy and Operations 1 

Vice President of Content and Product Management 1 

Vice President of Operations 1 

Director of Area Operations 1 

Director of Engineering 1 

Director of Sales and Marketing 1 

Director of Video Content Operations 1 

Content Analyst 1 

Marketing Communications 1 

Marketing Operations 1 

General Manager 1 

Product Marketing Manager 1 

Senior Marketing Manager 1 

Video Product Manager 1 
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The following tables show, for each royalty year, how the cable systems are distributed into the 
five carriage groups compared how all of systems surveyed (both within and outside of the 
random sample) are distributed into the same groups  

 

 

 

 

9.1   2013 Royalty Year 

% of Total Universe 
of Systems 

Carrying Distant 
Signals (N=798) 

% of Systems 
Surveyed 
(N=505) 

Canadian Only (Group A) <1% <1% 

PBS Only (Group B) 5% 4% 

WGN Only (Group C) 31% 33% 

Non-Network (Group D) 25% 28% 

Network (Group E) 38% 35% 

9.2   2012 Royalty Year 

% of Total Universe 
of Systems 

Carrying Distant 
Signals (N=815) 

% of Systems 
Surveyed       
(N=525) 

Canadian Only (Group A) <1% <1% 

PBS Only (Group B) 4% 4% 

WGN Only (Group C) 30% 30% 

Non-Network (Group D) 24% 27% 

Network (Group E) 41% 38% 
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9.3   2011 Royalty Year 

% of Total 
Universe of 

Systems Carrying 
Distant Signals 

(N=912) 

% of Systems 
Surveyed       
(N=502) 

Canadian Only (Group A) 1% 1% 

PBS Only (Group B) 6% 6% 

WGN Only (Group C) 32% 34% 

Non-Network (Group D) 22% 21% 

Network (Group E) 39% 39% 
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9.4   2010 Royalty Year 

% of Total Universe 
of Systems Carrying 

Distant Signals 
(N=1,003) 

% of Systems 
Surveyed (N=297) 

Canadian Only (Group A) 1% 3% 

PBS Only (Group B) 6% 5% 

WGN Only (Group C) 35% 34% 

Non-Network (Group D) 21% 20% 

Network (Group E) 37% 38% 
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Tables 10.1 – 10.4 in Appendix C shows the disposition of our attempts to contact the persons 
responsible for programming at cable systems for each of the 2010-2013 royalty years.  
 

10.1   2013 Royalty Year # of Systems 

Completed surveys 505 

Refusals 24 

Not able to reach (voice mails, etc.) 161 

Not accurate contact information 108 

Total # of systems 798 

 

 

 
 

 

 

 

 

 

 

 

10.3   2011 Royalty Year # of Systems 

Completed surveys 502 

Refusals 36 

Not able to reach (voice mails, etc.) 71 

Not accurate contact information 303 

Total # of systems 912 

 

10.2   2012 Royalty Year # of Systems 

Completed surveys 525 

Refusals  56 

Not able to reach (voice mails, etc.) 182 

Not accurate contact information 52 

Total # of systems          815 
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10.4   2010 Royalty Year # of Systems 

Completed surveys 297 

Refusals 179 

Not able to reach (voicemails, etc.) 288 

No/inaccurate contact information 239 

Total # of systems 1,003 

 

As shown in the table below, the results from the 300 system sample are consistent with the 
results from the  all systems surveyed. 
 

11.1   Horowitz Operator 
Programming Surveys – Total 
Universe 

 Percentage of Fixed Dollar Amount 
Allocated to Specific Non-Network 

Programming 
Carried by Distant Signal Stations 

2013 2012 2011 2010 
Bortz 
2005 

# of Systems Surveyed 505 525 502 297 171 

News and community events 14% 16% 13% 14% 15% 

Syndicated series 17% 18% 18% 17% 18% 

Movies 12% 11% 13% 16% 22% 

Live coverage of professional and 
college teams sports 

28% 29% 30% 31% 37% 

Other sports programming 9% 9% 11% 9% N/A 

Devotional programming 6% 6% 5% 4% 5% 

Programs broadcast only on PBS 
station 

9% 9% 9% 6% 3% 

Programs broadcast only on 
Canadian stations 

1% 1% 1% 3% 0% 

PROGRAM SUPPLIERS TOTAL 38% 38% 42% 40% 40% 
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APPENDIX C  

 
Horowitz Research Company Profile 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

HOROWITZ RESEARCH, 

INC. 

MARKET RESEARCH & 

CONSULTING 

www.horowitzResearch.com 
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BACKGROUND 
 

Horowitz is a leading provider of market and consumer research for cable operators, television networks 
and content providers, and technology companies.  Our strength lies in an in-depth understanding of 
people and their relationships to entertainment and technology in today’s rapidly evolving and 
competitive media environment. 

Our mission is to provide clients with the crucial consumer marketing information they need to make 
strategic business decisions.  At its inception in the 1980s, Horowitz Associates focused on market 
potential research for cable operators and programmers.  Principals of the firm developed the NCTA 
Segmentation Study, a first of its kind, conducted in 1983 in urban/suburban markets that were either 
newly built or on the drawing board at the time.  The premise of the study was that new satellite 
technology, and the programming proposed for it, would open up these markets to cable services 
heretofore uncharted territory in the history of television technology.  We answered the question of the 
day:  Who will pay for television when television is free?  The development of such programming 
ventures as The Discovery Channel, A&E Networks, and Nickelodeon was a direct outgrowth of the 
results of that seminal research. 

We have been studying consumers of media products ever since, and have continued to be on the 
forefront of research on new TV and broadband technologies.  As a leader in new and innovative research 
technologies, our research—including our videographies—has been featured at various industry venues 
including, among others, The Cable Show (NCTA),  The ARF (Advertising Research Foundation)’s 
Re:Think and Audience Measurement conferences, the ANA (Association of National Advertisers) 
annual event, the MRA (Marketing Research Association) conference, various AHAA (Association of 
Hispanic Advertising Agencies) conferences, at CTAM Summits and CTAM Research Conferences, at 
various Hispanic Television Summits, annually at our Cultural Insights Forum, and at many regional 
cable association events. 

Another important perspective we bring to the table is our understanding of the shifting demographics of 
America and the implications of this on the media industry.  This perspective, that “Multicultural 
America” is America, is the framework within which we contextualize our understanding of consumers 
and the evolving media landscape, particularly when it involves adoption and usage of new technologies 
among Millennials and all future generations.  As such, in addition to our general market expertise, we are 
a leading provider of Hispanic and multicultural research and have in-language research capabilities.  

RESEARCH METHODOLOGY AND SERVICES 

Horowitz Research is a boutique, full-service firm offering a full range of quantitative and qualitative 
services, as well as a series of annual syndicated studies. 

Custom Research Services 

Quantitative Survey Research 

For Service Providers: 
 Marketing, Positioning and Branding Surveys  
 Packaging, Pricing and Bundling of Television, Internet and Phone Services 
 Surveys for the Development, Distribution and Marketing of New Technologies 
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 Customer Satisfaction Tracking Surveys 
 MSO and Cable System Programming and Channel Carriage Surveys 

 
For Content Providers: 

 Network Programming Surveys  
 Surveys to Support Affiliate Marketing and Sales 
 Research for Web Site Development and Evaluation  
 Advertising Effectiveness and Tracking Surveys 

Qualitative Research 

 Focus Groups, Dyads and Triads 
 One-on-One Interviews 
 Online Communities 
 Ethnography 
 Executive Interviewing 

Secondary Data Analysis 

Syndicated Studies 

Horowitz Research, Inc. produces a series of major industry studies including:  

 State of Cable & Digital Media 
 State of Cable & Digital Media, Multicultural Edition 
 Multiplatform Content & Services 
 Multiplatform Content & Services, Multicultural Edition 
 State of OTT 
 State of OTT, Multicultural Edition 
 FOCUS Latino 
 FOCUS African America 

Client List 

Our client list for custom and/or syndicated research includes (but is not limited to) ABC, AETN 
(A&E, History, Lifetime), Alterna TV, Arbitron, Baja Broadband, BBC, Buckeye Cable, Cable 
Bahamas, Cablevision, Charter Communications, Cine Sony, CNN, Comcast, The Corporation 
for Public Broadcasting, Cox Communications, Discovery Networks, Disney, ESPN, Food 
Network, Gallery Player, Grande Communications, HBO, Mediacom, Music Choice, the MPAA, 
MyDTV, NBCUniversal (NBC, Telemundo), NESN, Onelink Puerto Rico, RCN, QVC, Scripps, 
Sesame Workshop, Showtime Networks, Sirius XM, SkiTAM/Adaptive Spirit, Sony Music, 
Tempo, Time Warner Cable, TV Guide, TV5MONDE, Univision, USA Networks, Viacom 
Media Networks, Verizon FiOS, The Weather Channel, Tribune Media Services, and Worldgate, 
among others.   
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FORUMS AND CONFERENCES 

Horowitz Research’ annual industry Cultural Insights Forum brings together key industry figures 
to meet, network, plan, and learn about the consumer market for new media services and 
technologies.  The 16th annual Forum took place on March 9, 2016.  The topic of this year’s 
Forum was Content Matters: Race, Diversity and Media. 

Three hundred executives from the cable, advertising and marketing industries attended the 
event. Speakers and panelists included: Peter E. Blacker, EVP Digital Media and Emerging 
Businesses, NBCUniversal Telemundo Enterprises; James Brown, EVP, Head of Content 
Distribution, Revolt; Michelle Webb, Executive Director, Content Strategy and Acquisition, 
Verizon FiOS; Michael Tribolet, Chairman, Co-Founder, and CEO, YipTV; D’Angela Proctor, 
SVP, Original Programming, TV One; Joseph Lawson, Content Strategy and Acquisition, Go90, 
Verizon FiOS; Thomas Grayman, VP, Brand and Consumer Research, Spike TV; Apoorva N. 
Gandhi, VP, Multicultural Affairs, Marriott International; Antonio Briceno, Deputy Managing 
Director, U.S. and Canada, BeIN Sports; and Patricia HAdden, SVP and Head of Marketing, 
Digital Enterprises, NBCUniversal. 

Other recent conference appearances and presentations by principals of Horowitz Research, Inc. 
include: 

 News Technology Summit (September 2016) 
Speed to Air: Winning the Social, Digital and TV News Wars, Panelist  

 NAMIC (September 2016) 
Binge on! Streaming’s Implications for the Future of TV, Panelist  

 Mid-America Cable Show (September 2016) 
The Three M’s: Mobile, Millennial, and Multi-Cultural: Can’t Have One Without the 
Other, Moderator  

 Mid-America Cable Show (September 2016) 
Future Trends and Technologies of the Industry, Panelist  

 The Independent Show (July 2016) 
Navigating Today’s Turbulent Video and Broadband Business, Moderator  

 CANTO 32nd Annual Conference and Trade Exhibition Show (August 2016) 
Attracting and Retaining Millennials in the Age of OTT, Presenter  

 The TV of Tomorrow Show (June 2016) 
TV Used to Be Easy. What Did You Guys DO to It?, Panelist  

 Multicultural Breakfast at INTX (May 2016) 
Providing Programming for Multicultural Audiences, Co-Moderator  

 NAB Show (April 2016) 
Research Presentation – The Value of Broadcast Content in Today’s Multiplatform 
World, Presenter  

 NAB Show (April 2016) 
Getting to Know You: More Research + More Data = More Viewers?, Panelist  

 Media Insights & Engagement 2016 (February 2016) 
Think Tank: Hispanics, Media and the Bottom Line, Panelist  

 Cablefax TV Innovation Summit (October 2015) 
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We Do (Content) Windows: What’s Working, What’s Not and What’s the Future?, 
Moderator 

 NAMIC (September 2015) 
BUSINESS SOLUTIONS—Research: Big Data 2.0, Panelist 

 New Video Frontiers (September 2015) 
OTT: Friend or Foe?, Presenter 

 Emma Bowen Foundation Summer Conference (June 2015) 
The Business Case for Diversity and Inclusion, Presenter 
 

RECENT ARTICLES AND PRESS MENTIONS (PARTIAL LIST) 

 To Win with Hispanics, There’s No One-Size-Fits-All Approach, Horowitz Study Finds, 
Press Release (July 26, 2016) 

 Report: Millennials Stream at Least Half of Their TV and Love Their Netflix, CED 
Magazine (May 4, 2016) 

 Broadcast is a top ‘ask’ for OTT streaming packages, Rapid TV News (April 28, 2016) 
 Why are so many great black TV shows missing from streaming services?, The 

Washington Post (April 27, 2016) 
 BBC appoints new drama chief, More broadcast opportunities and Sky spending double 

on sort coverage: DTG Daily News April 21st, DTG (April 21, 2016) 
 NAB 2016: Access to TV Everywhere, OTT Crucial for Consumers, Horowitz Says, 

Broadcasting Cable (April 20, 2016) 
 Opportunity for Over-the-Top Providers in New Video Ecosystem; Broadcast Content is 

Key, Press Release (April 19, 2016) 
 Urban Millennials Not Dropping Cable Like It’s Hot, Multichannel News (March 9, 

2016) 
 Apple TV: Is connected TV Arriving Right on Time?, The Huffington Post (September 

8, 2015) 
 Univision’s blurry picture, Economist (September 5th, 2015) 
 [itvt] Column: The iTV Doctor Is In! Who Are the New TV Consumers?, ITVT 

(September 1, 2015) 
 Jumping Into the Mobile Marketing Waters, Advertising Age (July 9, 2015) 
 Mobile: Fueling the Marketing Feeding Frenzy, Advertising Age (July 6, 2015) 
 Multicultural TV Users Favor OTT Viewing, Mediapost (June 24, 2015) 
 Multicultural Talent Is Surging on TV and Winning Mainstream Audiences, Adweek 

(May 18, 2015) 
 How to Be Relevant in a Multicultural TV World, MediaBizBloggers (April 17, 2015) 
 Multicultural Content Goes Multiplatform, Multichannel News (April 6, 2015) 
 Streaming Back to TV, Multichannel News (March 30, 2015) 
 OTT Claims Bigger Viewing Share, Multichannel News (March 30, 2015) 
 The Cord-Cutting, Multicultural Millennial Way, MediaBizBloggers (March 29, 2015) 
 Curious Behavior, Multichannel News (March 16, 2015) 
 Youth Will Be Served, But How? Multichannel News, (March 9, 2015) 
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 Review: Sling TV offers streaming alternative to cable, Chicago Tribune (February 25, 
2015) 

 Why Multichannel TV Subscribers Won’t Go OTT-Only, Emarketer (February 19, 
2015) 

 Waiting for the Fat Lady to Sing, Multichannel News (February 19, 2015) 
 Survey: You’re Missing Out Without Cable, Multichannel News (February 9, 2015) 
 Survey: Multiplatform Viewers Cite Importance of Broadcast Networks, Broadcasting & 

Cable (February 2, 2015) 
 Shifting Focus In a Multiplatform Age, Multichannel News (January 5, 2015) 

 

BIOGRAPHIES OF PRINCIPALS AND KEY PERSONNEL 

Howard Horowitz, President, Horowitz Research, Inc. 

Howard Horowitz is a renowned specialist in the marketing of television, computer and Internet 
services to consumers.  A political scientist by training and market researcher by profession, Mr. 
Horowitz has served as advisor to many of the major media companies.  Over the past thirty 
years, Mr. Horowitz’s work has helped shape and advance the standard for success in marketing 
cable television, home entertainment services, and broadband and mobile content and services.   

Horowitz Research has been called upon by many clients, including MVPDs, cable systems, 
television networks, developers of interactive applications, Internet companies and other content 
providers to assess the impact on consumers of new technological developments and increased 
competition in the marketplace.  Howard’s most recent work focuses on trade and consumer 
research in the areas of digital media including broadband and mobile content, services and 
technologies.  Horowitz Research is also well-recognized for its research on urban, multicultural 
consumers, and Latino consumers in particular. 

Howard Horowitz is a Cable Pioneer (Class of 2012) who began his career in the industry thirty 
years ago. His innovative research helped usher in the era of programmed cable television in the 
United States, highlighted by his work on the NCTA Segmentation Study, a first of its kind, 
conducted in 1983.  Howard continues to be an innovator, introducing new and powerful 
research methodologies.  Howard and his company were the first among cable research 
companies to introduce ethnography as a research methodology to understand the complexity of 
how consumers interact with technology in their homes, their places of business, and out of the 
home.  Mr. Horowitz and his staff at Horowitz Research continue to put into practice new and 
cutting-edge research methodologies to fully capture the nuances of the rapidly changing cable 
and telecommunications industry.   

Mr. Horowitz and his staff at Horowitz Research have developed a series of industry studies that 
are widely recognized as essential data on the market for multichannel, broadband, and mobile 
services, and in particular, on adoption and use of these services among America’s Hispanic, 
Black, Asian, and other multicultural communities.  These annual studies include titles such as 
State of Cable and Digital Media, Multiplatform Content and Services, FOCUS: Latino, and 
FOCUS: African America.   
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Mr. Horowitz has a B.A. in Psychology (1973) as well as a M.A. in Political Science (1977) 
from New York University.  He graduated with honors and is Phi Beta Kappa. 

  
Nuria Riera, Senior Vice President of Research and Strategy 

As Horowitz’s Senior Vice President of Research and Strategy, Nuria oversees the entire 
research team, as well as outside vendors. Nuria is responsible for ensuring quality control and 
working with her team on all types of methodologies and projects to bring our clients the insights 
they are looking for. During her 18-year tenure at Horowitz, Nuria has worked on virtually all 
types of qualitative and quantitative projects ranging from brand and network evaluation and 
loyalty, customer service tracking, pricing and packaging, advertising and marketing 
communications effectiveness, brand/corporate image, and strategic reviews.  

Originally from Barcelona, Spain, Nuria brings a unique cultural perspective as well as a wealth 
of knowledge from her international experience with research. Always looking to expand 
Horowitz’s capabilities, Nuria is constantly on the lookout for new and improved research 
methodologies that will best serve Horowitz’s clients. 

Adriana Waterston, Senior Vice President of Insights and Strategy 

Adriana Waterston is Senior Vice President of Insights and Strategy at Horowitz Research.   

Adriana is a research junkie with a flair for finding the story behind the statistics, teasing the 
meaning out of the measurement, and revealing the faces behind the facts.  A seasoned 
quantitative and qualitative market researcher with expertise on consumers and their attitudes 
towards their media tools, Adriana has moderated hundreds of groups and conducted in-home 
ethnographic research on a bevy of topics ranging from advertising and marketing effectiveness; 
media and entertainment consumption; unmet needs in technology and media; pricing and 
packaging; travel; customer service satisfaction; lifestyles and family dynamics; and 
brand/corporate image.   

Adriana oversees all of Horowitz’s millennial, multicultural and Latino research endeavors. 
Well-known for her leadership in this space, Adriana is often quoted in the press and is a 
frequent speaker at industry events and conferences.  She is also the lead organizer and co-host 
of the annual Cultural Insights Forum, a New York City event that draws a crowd of over 350 
media and advertising executives.   

Adriana has been named one of the industry’s “Most Influential Minorities in Cable” by 
Cablefax Magazine and has received a CTAM TAMI award for her work in multicultural 
marketing.  She co-authored The Practical Guide to Multicultural Marketing, which won the 
Bronze Global Ebook Awards in the Multicultural Non-Fiction category in 2013. 

Born in San Juan, Puerto Rico, Adriana is a graduate of Brandeis University in Waltham, MA. 
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APPENDIX D 

 
 

SUE PANZER 
President, Sue Panzer Consulting LLC 

 
Sue Panzer is a sales and marketing executive with a successful track record leading 
and motivating national sales organizations to deliver exceptional top and bottom-line 
financial results.  She is specifically skilled in solidifying long-term client relationships, 
negotiating challenging agreements and developing strategic affiliate marketing 
initiatives.  Since 2009, she has served as the President of Sue Panzer Consulting LLC, 
advising domestic and international companies in the telecommunications and human 
resource industries on business development, sales strategy, marketing and 
communications. 
 
Sue was the VP, Affiliate Ad Sales & Distribution Marketing for the top cable 
programmer, Lifetime Entertainment Services, where she led a team to develop 
strategic local ad sales and affiliate marketing promotions.  Prior, she was the VP, 
National Distribution responsible for leading the sales team to increase revenue and 
distribution of Lifetime’s three channels.   
 
Previously, Sue was the VP, Area General Manager at the cable programmer, 
Showtime Networks.  During her 11 year tenure, she increased revenue and distribution 
of Showtime and The Movie Channel, ran the regional operations, managed sales 
trainings and developed incentive programs. 
 
Sue graduated from the University of Richmond with a B.A. in Education.  After teaching 
fifth grade in Richmond, VA, she returned to graduate school full-time to earn her MBA 
in Marketing from The College of William and Mary in Williamsburg, VA.  In addition to 
serving on the Board of Directors of the MBA Alumni Association, Sue served as a 
National Board member for “Women in Cable & Telecommunications” and as President 
of the NY chapter where she won the “Chapter of the Year Award”.  From 2003 through 
2006, she also served as President/Co-Founder of the “Fire Island Golden Wagon Film 
Festival” in Ocean Beach, NY. 
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HOWARD HOROWITZ 

2010-13 CABLE REBUTTAL TESTIMONY 

I. Introduction 

I am the Founder and Chief Executive Officer of Horowitz Research, Inc. (“Horowitz 

Research”), a firm based in New York specializing in market research since its inception in 

1985.  For over thirty years, I have advised many major media companies, including 

Multichannel Video Programming Distributors (“MVPDs”), cable systems, television networks, 

developers of interactive applications, Internet companies and other content providers on 

assessing the impact on consumers of new technological developments and increased 

competition in the marketplace.  Recently, my work has also focused on trade and consumer 

research in the areas of digital media, including broadband and mobile content, services and 

technologies.  My industry research has helped to support the evolution of programmed cable 

television in the United States.   

Here, and throughout this document, I will make reference to my direct testimony 

submitted to the Copyright Royalty Judges (“Judges”) on December 22, 2016 and corrected on 

April 25, 2017 (“Direct Testimony” or “Horowitz WDT”).  On page 1-2 of that testimony, I 

provide a more detailed description of my experience and expertise. 

II. Purpose of Testimony 

I understand that this proceeding concerns the allocation of royalties deposited with the 

Copyright Office by cable system operators (“CSOs”) for the royalty years, 2010, 2011, 2012, 

and 2013, for the privilege of retransmitting broadcast television signals out of their local market 

areas.  I also understand that the standard for allocating the royalties is the relative market value 

of the different types of the non-network programming aired on the CSO-retransmitted signals in 

terms of its power to attract and retain subscribers.

In prior proceedings, the decision makers have relied on, among other methods, the 

results of surveys presented by Bortz Media and Sports Group, Inc. (“Bortz”) on behalf of the 

Joint Sports Claimants (“JSC”) (the “Bortz Survey”).  That survey asked respondents to allocate 

a fixed budget amount among program categories specified in the Bortz Survey questionnaire.
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The decision makers then relied on the results of the Bortz Survey to approximate the allocation 

of royalties among the defined groups of claimants that represented the program categories in the 

proceeding.   

We carefully designed our cable operator survey which covered the 2010, 2011, 2012, 

and 2013 royalty years (“2010-13 Horowitz Survey” or “Horowitz Survey”), to replicate the 

methods and procedures of the Bortz Survey that was prepared for the 2005 royalty year and 

presented during the 2004-2005 Cable Phase I Proceeding (“2004-05 Bortz Survey”).1  Our task 

was to improve upon the 2004-05 Bortz Survey by solving some of its information and category 

weaknesses that were noted by the Judges in the 2004-2005 Cable Phase I Proceeding.   

In my Direct Testimony, I described in detail the particular ways in which the Horowitz 

Survey improved upon the 2004-05 Bortz Survey.  In this proceeding, Bortz, through the Written 

Direct Testimony of James M. Trautman (“Trautman WDT”), has presented a report titled 

“Cable Operator Valuation of Distant Signal Non-Network Programming: 2010-2013” (“2010-

13 Bortz Survey”).  This latest report identifies purported improvements and changes to the 

2004-05 Bortz Survey questionnaire to fix weaknesses.  In this rebuttal testimony, I do the 

following:  1) assess the so-called improvements made to the 2010-13 Bortz Survey over the 

2004-05 Bortz Survey; and 2) compare the 2010-13 Bortz Survey to the 2010-13 Horowitz 

Survey (much like I did in my earlier testimony comparing the Horowitz Survey to 2004-05 

Bortz Survey). 

I conclude that the changes to prior Bortz surveys incorporated into the 2010-13 Bortz 

Survey  1) have distracted survey respondents from the purpose of allocating a fixed budget in 

relation to subscriber acquisition and retention by leaving out all references to subscriber value, 

which is still considered the “primary consideration” for allocating value,2 2) introduced even 

more bias in favor of the programming claimed by JSC than even the 2004-05 Bortz Survey 

questionnaire by changing the frame of reference for the survey from “relative value” to “relative 

cost,” and by not providing representative examples of programs to compare to “live professional 

and college team sports;” and 3) made the 2010-13 Bortz Survey unreliable by asking 

1 The Bortz Survey program categories were based on program categories defined and agreed upon by long-time 
participants in royalty distribution proceedings.  See Trautman WDT, Appendix A at A-7-8.  The categories are not 
reflective of how cable systems operators view or organize program content for acquisition purposes. 

2 See id. at 40. 
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respondents about how much they would spend on disaggregated content, which requires an 

expertise and experience that we cannot assume of respondents.  Finally, having assessed the 

overall effectiveness of the latest version of the Bortz Survey, I conclude that the Horowitz 

Survey faithfully replicated the methodology, data-collection and sampling procedures of the 

Bortz Survey, and that the questionnaire used in the Horowitz Survey remains a better survey 

instrument when compared to the purportedly improved 2010-13 Bortz Survey.  Therefore, if the 

Judges decide to continue to rely on the constant-sum allocation of value by CSOs, they should 

rely on the 2010-13 Horowitz Survey.

III. Comparing the 2010-13 Bortz Survey with the 2004-05 Bortz Survey.   

The 2010-13 Bortz Survey identified the following as improvements to the 2004-05 Bortz 

Survey:

1) Development of a WGN Programming Summary that was provided to only Bortz 
Survey respondents who carried only WGNA as their distant signal (“WGN- only”) 
in advance of the interview;3

2) Limitation of the number of distant signals that Bortz Survey respondents were asked 
about to a maximum of 8 signals; 

3) Sampling enhancements;4

4) Revised introductory questions; 

5) Revised constant sum question. 

I examine some of these changes for their probable intent, actual implementation, and the 

most likely effect on the 2010-13 Bortz Survey results.

1) Development of a WGN Programming Summary that was provided to Bortz Survey 
WGN-only respondents in advance of the interview.

In the 2004-05 Bortz Survey questionnaire, the program category represented by JSC was 

labeled “live professional and college team sports” and the program categories represented by 

3 During the 2010-13 time frame, CSOs who carried WGN as a distant signal carried the superstation feed, called 
WGNA.  For ease of reference herein, I refer to WGN and WGNA collectively as WGN. 

4 Although Bortz suggests that enhancements were made to its sample, it appears that these so-called enhancements 
were due to increased industry consolidation and other market factors more than a change in Bortz’s sampling 
methodology.  See Trautman WDT at 38.  I understand that Dr. Joel Steckel addresses this issue in his rebuttal 
testimony.   
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the Program Suppliers were referred to as “syndicated shows, series, and specials” and “movies.”  

These program category labels were provided to Bortz Survey respondents without any 

explanation or representative examples of programs associated with those labels.  As I explained 

in my Direct Testimony, failure to provide explanation or examples throughout the Bortz Survey 

was an error.  Without representative examples of programs in the Bortz Survey questionnaire 

there is built in bias in favor of JSC-represented, and against Program Suppliers-represented, 

content.  For example, live professional basketball, football and baseball games and similar 

college sports are more self-descriptive and thus more easily recognizable as contained within 

the “live professional and college team sports” programming, even without any mention of the 

league acronyms (such as NBA, NFL, MLB or NCAA).  By contrast, generic labels of Program 

Suppliers’ programming as “syndicated series” or “movies” do not connote the distinction or 

breadth of the types programming that fall within those labels.  In my opinion, such generic 

labeling would tend to undervalue the programming in those categories.  In addition, introducing 

the “Other Sports” category in the Horowitz Survey, with its program examples, reduces the bias 

against Program Suppliers and creates a much needed distinction between JSC-represented and 

Program Suppliers-represented sports programs.5

The 2010-13 Bortz Survey changed its approach with regard to program examples in a 

limited way by providing each WGN-only respondent with a written WGN Programming 

Summary in advance of the interview, which contained program examples for some categories of 

programming.  According to Bortz, the WGN Programming Summaries were intended to weed 

out non-compensable WGN programming from consideration by Bortz Survey respondents 

(especially such content falling within the program categories represented by Program Suppliers 

and Devotional Claimants).6  Notwithstanding its limited inclusion of program examples, 

however, the WGN Programming Summary provided to certain respondents in the 2010-13 

Bortz Survey exacerbates the bias toward JSC by providing name-brand examples of certain JSC 

content on WGN, such as the Chicago Cubs and White Sox baseball and Bulls basketball teams, 

while failing to provide comparable examples of compensable Program Suppliers content on 

5 Compare Horowitz WDT at 16 and Trautman WDT at 42. 

6 See Trautman WDT at 30.  Curiously, it is only in this instance that Bortz and the JSC contend that program 
examples are necessary to inform survey respondents.  Otherwise, Bortz rejects the use of examples as prejudicial 
and not informative, suggesting that the Bortz categories as presented are “readily understood” by cable industry 
professionals.  See id., Appendix A at A-8.   
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WGN.  For example, in the Bortz 2010 WGN Programming Summary, not one specific movie 

title is mentioned at all,7 when the actual compensable movie titles on WGN that royalty year 

include well known content such as No Country For Old Men, The Matrix, Bridget Jones’s 

Diary, and The Sixth Sense.8  Failing to include these movie titles while including name-brand 

examples of JSC-represented sports teams biases the WGN Programming Summary against 

Program Suppliers. 

2) Limitation of the number of distant signals that Bortz Survey respondents were asked 
about to a maximum of 8 signals.

In the 2010-13 Bortz Survey, the survey interviewers could only ask respondents about 

up to 8 television signals, even if the respondents carried more signals.9 According to Bortz, the 

limitation affected 17% of the cable systems in the Bortz Survey sample.10  However, it is clear 

that this limitation impacted as much as 24% of Bortz Survey respondents, depending on the 

royalty year at issue.11  The Trautman WDT suggests that excluding some distant signals from 

consideration by Bortz Survey respondents is justified in light of system consolidation, which 

Bortz claims led to greater numbers of distant signals carried by some systems, and an increase 

in the number of partially distant signals.  However, these arguments are insufficient to justify 

excluding from consideration content of distant signals carried by Bortz respondents that are 

valid members of the random samples.  The removal of certain distant signals prevents Bortz 

respondents from valuing compensable content in their survey valuations.  Even worse, the 

suggestion that Bortz respondents would have been overwhelmed by being asked to assess the 

value of the content on all the distant signals they carried seriously calls into question whether 

they could have accurately estimated their cost allocation among program categories.  

Consolidation and centralization have led to CSO’s decision makers’ increased responsibility for 

more systems, and decisions increasingly removed from the local cable system.  In turn, CSO 

7 The Bortz 2010 WGN Programming Summary instead identifies compensable movies as “Feature Presentation” 
and “Feature Prime Presentation.” See Trautman WDT, Appendix C, at C-5. 

8 All of these movie examples appeared in the 2010 Horowitz Survey questionnaire for WGN-only systems. 

9 See id. at 31-36. 

10 See id. at 35. 

11 See id. at 36 (acknowledging that 21 cable systems responding to the Bortz Survey in 2010, 28 responding in 
2011, 29 responding in 2012, and 39 responding in 2013 carried nine or more distant signals, and thus “were not 
asked about all the distant signals that they carried.”).     
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respondents are forced to consider allocation of value of programming categories for more 

systems and channels beyond, perhaps, their ability to recall or know about each market 

situation.  Thus, the complications and changes in the industry referenced by Bortz do not justify 

its decision to exclude certain signals from consideration, and instead may call into question the 

reliability of using a survey of CSOs as a means of allocating value.

3) Revised Introductory Questions. 

The Trautman WDT describes changes to the introductory survey questions in the 2010-

13 Bortz Survey as designed “to focus more directly on the issues linked to relative value and to 

use a ranking structure in order to yield responses that provided a stronger indication of relative 

value perceptions.”12  In my opinion, however, the changes to the introductory questions 

distracted respondents from considering a) relative value by focusing them, instead, on relative 

cost; b) the requirement to allocate value in relation to subscriber attraction and retention; and c) 

any additional assessments of value such as advertising and promotion.  For example, in the 

2010-13 Bortz Survey, Bortz replaced a question that asked respondents to identify the 

programming that is “most popular” with subscribers with a question that asked respondents to 

rank the compensable programming on distant signals “in order of their importance to your 

system in [royalty year].”  Surprisingly, there is no reference at all to subscribers, who should be 

the core focus, and no explanation provided for leaving them out and substituting them with an 

undefined and amorphous reference to “system” value.  The question could easily have been 

phrased to ask respondents to “rank relative importance to your subscribers or to a broader but 

specified reference to value,” but it was not.  Further, starting in 2010, Bortz apparently omitted 

the introductory question that asked respondents whether they used distant signal programming 

in their advertising and promotional efforts, and, if so, which programming.13  This omission is 

puzzling, especially given the Judges’ concern that there are additional measures of value that 

should also be considered in addition to the core mandate of subscriber value. 

The most detrimental change to the 2010-13 Bortz Survey, however, is the addition of 

introductory question 3, which asked respondents to rank the seven program categories in 

12 See Trautman WDT at 39-40. 

13 See id. at 39. 
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relation to how “expensive you think it would have been for your system to acquire the non-

network programming on the broadcast stations,” key portions of which are as follows: 

Next, I’m going to ask you how expensive you think it would have 
been for your system to acquire the non-network programming on 
the broadcast stations I listed...if your system had to purchase that 
programming directly in the marketplace.  I will read the seven 
categories....to give you a chance to think about their relative cost.
….please rank…in order of how expensive each would have been 
to your system.

This introductory question about expense is a serious distraction from consideration of 

relative value because estimating expense is clearly not the same as estimating value.  As such, 

this change does nothing to “focus more directly on issues linked to relative value.”14 Indeed, the 

opposite is the implication of this change. 

When considering these significant changes to the 2010-13 Bortz Survey that distract 

respondents from considering value, it is also important to note that the references to 

“importance” (Bortz question 2) and “cost” (Bortz question 3) are made without any examples 

provided of the branded content in each of the categories.  As mentioned earlier, using generic 

program category labels without supporting program examples results in bias in favor of JSC-

represented programming and against Program-Suppliers-represented programming due to 

respondents’ greater familiarity with professional and college sports brands, and the likelihood to 

overvalue the JSC-represented program category.  The lack of examples impairs reliability on the 

results to these questions.

4) Revised Constant Sum Question. 

In response the Judges’ criticism in their 2004-05 Cable Distribution Order citing the 

need to consider additional factors in connection with assessing relative value, the 2010-13 Bortz 

Survey revised the singular question on which both the Bortz and 2010-13 Horowitz Surveys 

rely to allocate value – the constant sum question.   In the 2004-05 Bortz Survey, the constant 

sum question asked respondents to assess the different programming categories in terms of their 

relative value in “attracting and retaining subscribers.”  In the 2010-13 Bortz Survey, however, 

the constant sum question was changed to omit any reference to subscriber value at all.  Rather, 

14 See id. at 39. 
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it  “ask[s] respondents simply to estimate the relative value to their cable system of each type of 

programming….”15 The change was ostensibly done to “…broaden the valuation factors 

considered by respondents to encompass not just subscriber acquisition and retention (which we 

would expect to remain their primary consideration in thinking about programming value).”16 It 

is not credible, however, to argue that changing the specific reference which links value to 

“attracting and retaining subscribers” to a reference which links value to the “cable system” 

broadens the scope of value.  The replacement language obfuscates the direct meaning of the 

question and does nothing to focus the respondent on any specific measure of value, let alone the 

“primary consideration” of attracting and retaining subscribers.  Providing a term with no 

operational meaning constricts rather than “broadens” the meaning.  The resulting allocation is 

therefore unreliable for lacking a specific frame of reference. 

More problematic is the 2010-13 Bortz Survey’s treatment of the “money” question in 

question 4a (the constant sum question).  While the prefatory statement to the constant sum 

question states “[n]ow I would like you to estimate the relative value to your cable system of 

each category of programming,” the actual constant sum question then directs the respondents to 

perform the allocation exercise as follows: 

Assume your system spent a fixed dollar amount…to acquire all 
the non-network programming....   What percentage, if any, of the 
fixed dollar amount would your system have spent for each 
category of programming?   

There are several problems with the new constant sum question:  a) it does not reference 

the relative value of compensable programming carried by the respondents; b) it presumes that 

“relative value” is the same as amount “spent”;  and c) it no longer references attraction and 

retention of subscribers.

The inconsistency between the preliminary introduction referring to value and the latter 

part of the question referring to spending leave it unclear what question the respondent is 

answering. Aside from the confusion, the inference inherent in the question that “relative value” 

and amount “spent” are the same requires expertise that is outside the purview of the 

respondents.  Moreover, omission of the reference to “acquiring and retaining subscribers,” 

15 See id. at 40. 

16 See id. 
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which is supposedly of primary consideration for the survey, raises questions about the relevance 

and reliability of the results.

As with the other revisions to the Bortz Survey, the omission of program examples from 

the constant sum question is all the more likely to prejudice the survey towards JSC content 

when the focus shifts from “relative value” to “relative expense” as is done throughout the Bortz 

Survey.

IV. Comparison of the 2010-13 Bortz Survey with the 2010-13 Horowitz Survey.

Horowitz Survey sets itself apart from the 2010-13 Bortz Survey by providing greater 

clarity in the following respects:   

Creating the separate “Other Sports” category to distinguish between sports programming 

that should be categorized as Program Suppliers’ (such as NASCAR auto races, 

professional wrestling, and figure skating) versus sports programming that should be 

categorized as JSC;  

Providing warmup questions to better elicit well-reasoned, non-reflexive responses as 

opposed to the new warm up questions in the 2010-13 Bortz Survey that focus on 

expense and omit value;  

Enhancing the understanding of the program category definitions with representative 

program examples and customizing the survey questionnaire to focus only on content on 

distantly retransmitted signals actually carried by respondent’s system (including 

tailoring questionnaires for CSOs that carry WGN-only, PBS-only, and Canadian-only 

stations as distant signals);  

Providing examples of compensable programs for the pertinent program categories to all 

respondents, including a customized list in WGN-only markets, to reduce respondents’ 

bias (unlike the inaccurate and prejudicial WGN Programming Summary provided only 

to WGN-only 2010-13 Bortz Survey respondents);
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Treating, in a statistically equitable manner, all CSOs carrying distant signals, including 

Canadian- and PTV-only systems, as opposed to arbitrary capping the signals inquired 

about, and exclusion of PTV-only and Canadian-only signals from the survey; and  

Using a constant sum question that clearly, precisely and comprehensively defined what 

is meant by “relative value to your cable system,” (i.e., “all the factors…advertising and 

promotion…attract and retain subscribers, …importance to you and your 

subscribers…and any other considerations…”), and which more clearly addresses the 

mandate of the Judges. 

Repeatedly reminding the respondents of the distant signals that the CSO actually carried 

throughout the interview; and 

Reminding respondents not to assign any value to programs that are substituted for 

WGN’s blacked out programming. 

Consistently referencing subscriber value (the mandate for allocation) and instructing 

respondents to take into account “all the factors we have been discussing including using 

this programming in advertising and promotions to attract and retain customers, the 

importance of this programming to you and your subscribers and by any other 

consideration you may have.” 

V. Conclusion:  The 2010-13 Horowitz Survey is a Better Survey Than the 2010 -13 
Bortz Survey. 

The 2010-13 Bortz Survey’s failure to include a separate “Other Sports” category is a 

fatal flaw.  As evidenced by the data from my Direct Testimony, including an “Other Sports” 

category in the Bortz Survey would very likely have produced different results for the Program 

Suppliers and JSC categories that are in line with the 2010-13 Horowitz Survey findings. 

In addition, the provision of representative programming examples in the 2010-13 

Horowitz Survey is extremely important to correct for the bias inherent in the 2010-13 Bortz 

Survey that compares “live professional and college team sports” with no-name movies and 

programs, which is particularly egregious in the WGN Programming Summary provided to 

WGN-only Bortz Survey respondents. 
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Finally, the consistent frame of reference provided in 2010-13 Horowitz Survey in all 

questions to “the value to subscribers or the value to acquire or retain subscribers” is very much 

in line with the criterion and mandate of the Judges in allocating value in these proceedings, and 

hence royalties.  The 2010-13 Bortz Survey, as well as earlier versions, consistently obfuscates 

any reference to (and connection with) subscribers.

As stated above, the 2010-13 Horowitz Survey was designed to replicate the methods and 

procedures of the 2004-05 Bortz Survey but solve some of its information and category 

weaknesses that were noted by the Judges in the 2004-2005 Cable Phase I Proceeding.  The 

2010-13 Horowitz Survey faithfully replicates the methodological data-collection and sampling 

procedures of the 2004-05 Bortz Survey, and sets itself apart from the Bortz Survey by 

improving on the 2004-05 Bortz Survey questionnaire as described above.  Moreover, in my 

opinion, the Horowitz Survey questionnaire is a better survey instrument than the 2010-13 Bortz 

Survey questionnaire.  Based on my assessment of the efficacy (or the lack thereof) of the 

purported improvements to the 2010-13 Bortz Survey as detailed above, it is my opinion that if 

the Judges decide to continue to rely on the constant-sum allocation of relative value by CSOs, 

they should rely on 2010-13 Horowitz Survey. 
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P R O C E E D I N G S 1 

2 

3 

(9 : 09 a.m.) 

JUDGE BARNETT: Good morning. Please 

4 be seated. We survived the Ides of March and 

5 now we are at Saint Patrick's Day eve and it's 

6 snowing. What more can we ask for? It's 

7 Friday and we ' re in a hearing. 

8 Mr. Olaniran, you're calling a new 

9 witness? 

10 MR. OLANIRAN: Yes, Your Honor, 

11 Program Suppliers call Mr. Howard Horowitz . 

12 JUDGE BARNETT: Mr. Horowitz , if you 

13 could please stand and raise your right hand. 

14 Whereupon--

15 HOWARD HOROWITZ, 

16 having been first duly sworn, was examined and 

17 testified as follows: 

18 DIRECT EXAMINATION 

19 BY MR . OLANIRAN : 

20 Q. Good morning, Mr. Horowitz. Would you 

21 please state your full name for the record. 

22 

23 

A. 

Q. 

My name is Howard Horowitz. 

And would you please provide a brief 

24 summary of your educational background. 

25 A. I have a Bachelor's degree from NYU, a 
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1 degree in psychology, and a Master's degree in 

2 political science, also from NYU graduate 

3 school. 

4 

5 

Q . 

A. 

And NYU would be New York University? 

New York University in Manhattan. 

6 Well, the first degree in the Bronx and second 

7 degree in Manhattan . 

8 

9 

Q. 

A. 

Thank you. And who's your employer? 

Horowitz Associates, Inc., also known 

10 as Horowitz Research. 

11 Q . And what position do you hold at 

12 Horowitz Research? 

A. I'm the president of Horowitz 13 

14 

15 

Research. 

Q. And what are your duties as president 

16 of Horowitz Research? 

17 A. I manage the entire operation, which 

18 essentially has three elements, research 

19 operations, which is design and writing of 

20 surveys, the account-facing team that ~ells our 

21 research services, and the finances of the 

22 company . 

23 Q. And how long has your company been in 

24 existence? 

25 A. The company, since July 1985. So it 
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1 would make it almost 33 years. 

2 Q. Okay. And could you tell us a little 

3 bit about what the company does . 

4 A . The company does survey and other 

5 forms of primary research for marketing and 

6 other operating companies. 

7 Q. Okay. And in terms of your personal 

8 subject matter expertise, what is that? 

9 A . Personal subject matter is, again, 

10 surveys and other forms of primary research, 

11 for example, focus groups. I'm a focus group 

12 moderator. And the where I've done my most 

13 work, subject matter-wise, is in the cable 

14 

15 

television and programming industries. 

Q. And could you tell us a little bit 

16 about how Horowitz Research was launched. 

17 A. Horowitz Research was launched 

18 following a stint at Opi nion Research 

19 Corporation, a division of Arthur D. Little, at 

20 the time in the early '80s. And I was 

21 commissioned duri ng that tenure to conduct what 

22 has become known as is NCTA segmentation study, 

23 which was basically to prove the value of new 

24 cable content in the competitive world with 

25 broadcast television; in other words, would 
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1 consumers pay for new forms of television when 

2 

3 

their current television services are free? 

Q. Okay. And you mentioned the acronym 

4 NCTA. And what is that? 

5 A. That's the National Cable Television 

6 Association . 

7 Q. Thank you. And in what industries --

8 I know you mentioned, I think, cable industry. 

9 

10 

A. 

Q. 

Yeah. 

What other industries have you 

11 conducted research? 

12 A. Well, we have our main focus is on 

13 the cable and programming and technology 

14 

15 

industries related to video technology, but 

we've also done work for many different 

16 industries; hospitality, CPG, consumer 

17 products, travel, et cetera. 

18 Q. And in what what types of areas do 

19 you do research work? 

20 A. We do research in customer 

21 satisfaction and service, in marketing. In the 

22 case of the cable industry, in subscriber 

23 acquisition and retention. In the case of the 

24 content industry, in distribution of content. 

25 Mostly focused on consumers, but often also 
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1 surveys of cable operators in terms of what 

their interest is in carrying channels. 2 

3 Q. And I know that you personally in your 

4 company performed survey research. What is the 

5 -- could you give us a sense of the full 

6 complement of services that your company 

7 provides? 

8 A . Our company provides survey research 

9 services, including design, consulting on 

10 what's needed, on analysis and reporting, and 

11 on presentation. 

12 Q. Okay. And you mentioned working with 

13 cable systems . What kind of work have you done 

14 

15 

with cable systems? 

A. Cable systems, we've done, again, 

16 customer service, marketing, subscriber 

17 acquisition, technology adoption. 

18 

19 

Q. 

A. 

And these are all survey-related work? 

All survey and other forms of primary 

20 research like -- like focus groups. 

21 Q. Have you done any work for cable 

22 networks? 

23 A. 

24 networks. 

25 Q. 

I've done a lot of work for cable 

And what kind of work, survey research 
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1 also? 

2 A. Survey research, mostly for their 

3 distribution teams, but also a lot for their 

4 content development teams. 

5 Q. And have you done any work for 

6 television broadcast -- broadcast television 

7 clients? 

8 A . Yes, I have done work for broadcast 

9 clients. 

10 Q . And -- and what kind of work did you 

11 do for television clients? 

12 A. Television viewing, content 

13 development, and even positioning in a cable 

14 environment that in the past 20 years was new 

15 to the broadcast industry. 

16 Q. And in terms of cable system operator 

17 clients, who are your typical clients that you 

18 do survey research work for? 

19 A. In terms of cable systems, over the 

20 course of 30 years, I think literally, not just 

21 virtually, all cable operators have been 

22 clients, but including Comcast, Time Warner in 

23 its day-, Charter, Cox Communications, RCN, and 

24 many, many others. 

25 Q. With respect to cable networks, what 
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3 

network industry? 

A. Again, having done that NCTA 

4093 

4 segmentation study, our services have been in 

S high demand by distribution teams of almost all 

6 -- almost all networks, including AMC, HBO, 

7 ESPN, MTV, and I'm now sort of going to now 

8 list -- trying to remember the list of all the 

9 cable networks in the industry. 

10 Q. That's fine. And with regard to 

11 broadcast television stations, what broadcast 

12 stations have you done work for? 

13 

14 

15 

A. We've done a lot of work for ABC; a 

lot of work for NBC; a lot of work for 

Telemundo, which is now part of NBC; and a lot 

16 of work for Univision. 

17 Q. And most of the research work that 

18 you've done for all these various clients, were 

19 you the lead person in all of these 

20 engagements? 

21 A. I have been the lead person in almost 

22 all engagements from the launch of the company. 

23 I'm the lead person as head of my company now 

24 in the past ten years with a full staff taking 

25 intermediate positions running these studies. 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

4094 

1 

2 

Q. Okay . And in the survey research over 

the years that you have been involved in, 

3 survey research, could you please describe the 

4 range of experience that you personally have 

5 had in your involvement with survey research? 

6 A. My experience runs the gamut of --

7 from the beginning meeting with clients to 

8 develop their objectives, to understand their 

9 needs, from writing the proposal, from having 

10 been awarded the project, from writing the 

11 questionnaire, to then writing reports about 

12 the data from the research. And I've even 

13 done -- been on an interviewing team actually 

14 

15 

doing the interviewing. 

Q. That's actual field work; is that what 

16 you mean? 

17 

18 

A . 

Q. 

Yeah. 

Okay, thank you. 

19 And just prior to founding Horowitz 

20 Research, what did you do? 

21 A. I worked for Opinion Research 

22 Corporation and founded what was then called 

23 the Cable Video Research Center. 

24 Q. Okay. And what is Cablevision 

25 Cable Video Research Center and what were your 
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1 responsibilities at that 

2 A. The Cable Video Research Center, I was 

3 asked to head up -- and, since Opinion Research 

4 Corporation, Arthur D. Little had cable 

5 television on their strategic list at the time, 

6 and they were looking for consultants who had 

7 experience in that area, and I was tasked with 

8 developing a practice in doing research for 

9 cable operators and cable networks. 

10 Q . And prior to Cable Video Research 

11 Center, where were you? 

12 A. I worked at a political consulting 

13 company called Dresner, Morris & Tortorello. 

14 

15 

16 

Q. And what were your responsibilities at 

Dresner Morris? 

A. There I was an analyst. Mostly handed 

17 cross tabs and asked to write a report about 

18 the contents of those cross tabs based on the 

19 surveys they had done. 

20 Q. Since founding Horowitz Research, how 

21 many surveys would you say -- estimate you have 

22 been involved in? 

23 A. A large number, 20 to 30 a year for 30 

24 years. • That would be in the high hundreds, 

25 surveys. 
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1 

2 

Q. And prior to Horowitz Research, while 

you were at - - I think it's CVRC, and how many 

3 surveys would you estimate? 

4 A. Similar number per year. If I was 

5 there three years, so 100. 

6 

7 

Q. 

A. 

Do you have any valuation experience? 

Quite a bit of valuation experience 

8 for cable system operators throughout the 

9 years. 

10 Q. And would you please describe the 

11 nature of the -- of your experience . 

12 A. Yes. In developing channels and 

13 packages of channels and bundles of channels 

14 and bundles of services, we were asked -- often 

15 asked to come in and help with pricing and 

16 valuation work. 

17 Q. Okay. And do you have a more detailed 

18 information about your experience as part of 

19 the report you provided in this proceeding? 

20 

21 

A. 

Q. 

I'm sorry? 

Do you have -- do you have a more 

22 detailed information about the experience, 

23 about your experience -- did you produce --

24 strike that. 

25 Did you -- did you produce much more 
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1 information attached to the report that you 

produced in this proceeding? 

Did I work on the reports that --

2 

3 

4 

A. 

Q. Did you produce additional information 

5 about your background attached to your report 

6 in this proceeding? 

7 A. There are - - there's information about 

8 my background attached to the reports. 

9 

10 

Q. Okay, thank you . 

MR. OLANIRAN: Your Honor, I offer 

11 Mr. Horowitz as an expert in market research, 

12 including survey research, applied market 

13 analysis, and valuation in cable and broadcast 

14 

15 

television programming industries. 

JUDGE BARNETT : No objection, 

16 Mr. Horowitz is so qualified. 

17 BY MR. OLANIRAN: 

18 Q. Mr. Horowitz, what were you asked to 

19 do in this proceeding? 

20 A. In these proceedings, I was asked to 

21 replicate the methods and procedures of the 

22 Bortz 2004-'05 survey. I was asked to evaluate 

23 the questionnaire used in those proceedings and 

24 make any improvements that seemed called for. 

25 I was also asked to evaluate the 
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4 written reports provided by any witnesses in 

5 ·~·-this proceeding? 
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6 A . Yes, I was asked to read and respond 

7 to reports by other witnesses in this 

8 proceeding. 

9 Q. Okay. And did you prepare written 

10 reports of your findings? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A . 

Q. 

binder 

with a 

A. 

Q. 

Exhibit 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, I did. 

Would you please -- you should have a 

in front of you with - - a black binder 

green cover . Do you see that? 

Yes, I do . 

And would you please turn to 

6012. 

60 

12 . 

6012. Okay. 

Do you see that? 

Yes. 

Now would you please identify the 

24 document? 

25 A. Direct testimony of Howard Horowitz 
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1 dated December 22nd, 2016, corrected April 
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3 

25th, 2017. 

Q. Would you please turn next to 

4 Exhibit 6013. 

5 

6 

A. 

Q. 

7 document. 

I'm there. 

And would you please identify that 

4099 

8 A. This is rebuttal testimony of Howard 

9 Horowitz, September 15th, 2017. 

10 Q. And do you have any corrections to 

11 either Exhibit 6012 or 6013? 

12 

13 

A . 

Q. 

No. 

And do you declare Exhibits 6012 and 

14 6013 to be true and correct and of your 

15 

16 

17 

personal knowledge? 

A. 

Q. 

Yes. 

Thank you. You testified earlier that 

18 you prepared a survey for this proceeding, so 

19 I'd like to focus on the survey that you 

20 prepared for this proceeding. Okay? 

21 

22 

A . 

Q. 

Okay. 

And just for the sake of convenience, 

23 or it's probably well established in this 

24 proceeding, I have referred to your survey as 

25 the Horowitz survey. 
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A. Okay. 1 

2 Q. So that's your claim to fame in this 

3 proceeding, all right? And what was the 

4 purpose of your -- of the Horowitz survey? 

5 A. The Horowitz survey was to replicate 

6 the Bortz methods and procedures and to make 

7 improvements to that -- to that survey. And 

8 then, of course, field it, get the results. 

9 Q. And which Bortz survey served as the 

10 basis for your valuation and improvement and 

11 then ultimately fielding that survey? 

12 

13 

14 

15 

A. 

Q. 

The 2004-2005 Bortz survey. 

And what is your general understanding 

of the purpose of the 2004-2005 Bortz s~rvey? 

A. My understanding of the purpose of the 

16 survey is to assess the relative market value 

17 of non- network programming on distant signals . 

18 Q. So the Horowitz survey was intended to 

19 your survey instrument was intended to be 

20 similar to the Bortz survey? 

21 

22 

A. 

Q. 

Is to do the same thing. 

Okay. And did you design the Horowitz 

23 survey on your own? 

24 

25 

A. 

Q. 

No, it was not on my own . 

And who else was involved in the 
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1 development of the design of the survey? 

2 A. Well, first, my senior staff, mostly a 

3 woman named in Nuria Riera, our SVP, research 

4 operations, and also other consultants. 

5 Dr. Frankel was involved. 

6 

7 

8 

9 

Q. 

A. 

Q. 

A. 

That would be Dr. Martin Frankel? 

Dr. Martin Frankel. 

Okay. 

Dr. Rubin was involved. Also a woman 

10 at the MPAA, Marcia Kessler, I believe was her 

11 name . 

12 Q . 

13 right? 

14 

15 

A. 

Q. 

Would that be Dr. Alan Rubin; is that 

Yes. 

Okay. Thank you. So does the 

16 Horowitz survey questionnaire design match the 

17 ' 04 - '05 Bortz survey questionnaire exactly? 

18 A. Not exactly. 

19 Q. And what were the differences? 

20 A. The differences, Number 1, that we 

21 oh, yes, I think there was a slide that I 

22 produced for this. 

23 But the first difference was that we 

24 had an "other sports" category. 

25 Q. Did you say you had a -- could you put 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4102 

up slide 1, please. Thank you. 

A. 11 Other sports II program category. 

Q. Okay. 

A. We provided a set of different warm-up 

questions. 

Q. Okay. 

A. We provided representative program 

examples. We had an automated process for 

customizing questionnaires. We repeatedly 

reminded our respondents that they were 

evaluating their - - the actual distant signals 

on their cable system . And we reminded 

respondents about WGN's blacked-out, 

non-compensable programming. 

JUDGE FEDER: Is there a problem with 

the system? 

MS. MACE : Yes. May we have a pause 

for the moment? We have some screens out on 

this side of the room over here. 

JUDGE BARNETT: Is this side okay? 

All right. Yeah, we'll give you three or four 

minutes. Excuse us. 

(A recess was taken at 9:27 a.m. , 

after which the trial resumed at 9:31 a.m.) 

JUDGE BARNETT: Please be seated. I'm 
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1 certain there's no correlation, but our CRB 

2 mailbox has been shut down because of spamming 

3 from maybe a bot with a domain that ends in 

4 .RU . 

5 (Laughter.) 

6 JUDGE BARNETT: Just saying. 

7 Mr. Olaniran? 

8 MR. OLANIRAN: Thank you, Your Honor. 

9 BY MR. OLANIRAN: 

10 Q . Mr. Horowitz, you were just 

11 identifying the key differences between the 

12 2013 Horowitz survey and the '04-'05 Bortz 

13 survey. I don't know if you got the entire 

14 

15 

list on record, so if we just run down the list 

one more time and then we can discuss the 

16 details of each of them. 

17 

18 

A. 

Q. 

I'm sorry? 

I said and then we can go through 

19 discussion of the details of each of them. 

20 A. The key differences are that the 

21 Horowitz survey has an "other sports" 

22 programming category, has different warm-up 

23 questions, provides representative programming 

24 examples for each category, provides customized 

25 questionnaires, contains repeated reminders to 
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1 respondents of THE distant signals they are 

2 evaluating and, when relevant, remind the 

3 respondents regarding WGN's blacked-out 

4 programming as non-compensable. 

5 Q. And so let's talk about each of these 

6 differences. Could you please explain the 

7 first bullet, which is the other sports 

8 programming, and what exactly is that? 

9 A. "Other sports" programming is sports 

10 programming like NASCAR, figure skating, 

11 professional wrestling, that is in -- belongs 

12 in the Program Suppliers category, and not in 

13 the JSC category. 

14 Q. And what was the purpose of creating 

15 an "other sports" programming? 

16 A. So that our respondents could 

17 distinguish and evaluate separately this 

18 content from the live team and professional 

19 college sports. 

20 Q. And why did you think that distinction 

21 was important? 

22 A. Because otherwise it's reasonable to 

23 conclude that all sports would be put into the 

24 JSC category, if not asked to distinguish. 

25 Q. And why do you say that? 
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A. Because it's sports, and that's the 

only place that - - the only place sports was 

3 asked about. 

4 Q. And let's go to the next question, 

5 which is the warm-up question. And what did 

6 you -- what is -- what distinguishes your 

4105 

7 survey from the Bortz survey with regard to the 

8 warm-up questions? 

9 A. Well, we did our warm-up questions 

10 differently. We had three elements in our 

11 warm-up question. One was, while including 

12 subscriber retention value and acquisition 

13 value, we also made allow -- asked a question 

14 about the importance for the cable system in 

15 general. 

16 We asked about, as did Bortz at that 

17 time, value for this content for advertising 

18 and promotion purposes . And we asked about the 

19 importance to their subscribers of each 

20 individual program category. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

Now - -

Bortz did not. 

I'm sorry. Are you finished? 

Yes. 

Okay. And as between your -- the 
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1 Horowitz survey and the 1 04- 1 05 Bortz survey, 

2 did you introduce completely new warm-up 

3 questions or did you carry over some of the 

4 warm-up questions from the old Bortz survey? 

5 A. We carried over the advertising 

6 question from the Bortz survey. 

7 Q. Okay. And could you please -- let's 

8 go to the next bullet, which is the 

9 representative program e~amples . 

10 

11 

12 

A. 

Q. 

A. 

Yes. 

And why did you add program examples? 

This was to focus respondents and make 

13 sure they had a clear understanding of each 

14 

15 

16 

program category to avoid respondent error. 

Q. In developing the questionnaire, did 

you in reviewing the 1 04- 1 05 Bortz survey 

17 and in developing your questionnaire, did you 

18 have reason to believe that respondents might 

19 be confused as to the program categories? 

20 A. Yes, I thought that the program 

21 categories, other than live team and college 

22 sports, really had no substance, no labeling, 

23 no way to know what was included in those, 

24 precisely certainly not included in those 

25 categories. 
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Q. With regard to the customized 

questionnaires, what exactly did that -- are 

3 you referring to in that regard? 

4 A. Well, in that regard, again, we 

5 created five categories of respondents or of 

6 systems based on the kind of signal carriage 

4107 

7 that they had. And each one entailed different 

8 signals and different categories of 

9 programming. 

10 And we wanted to be precise and 

11 accurate about what was asked of each 

12 respondent. 

13 

14 

15 

Q. 

A. 

Q. 

Okay. And why did you do that? 

I'm sorry? 

Why did you create the five categories 

16 of of programming, I think you said? 

17 A. Right, to ensure that respondents had 

18 the correct distant signals and program 

19 categories in front of them when -- or were 

20 asked about the correct ones. 

21 Q. When they were being asked questions 

22 about the signals that they carried? 

23 

24 

A . 

Q. 

Um-hum. 

Thank you. You have to say yes or no. 

25 You can't say um-hum. 
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Oh, I ' m sorry . 1 

2 

A . 

Q. That's okay. You have to be clear on 

3 the record. Thank you. 

4 And then with regard to the next 

5 bullet, which is the repeat reminder, could you 

6 please explain what that is. 

7 A. Yes, in this survey we made sure that 

8 respondents were focused on the task at hand at 

9 all points in the survey. And the task at hand 

10 was to think about the value of the programming 

11 on the distant signals that they carried. 

12 And we -- from the introduction to the 

13 survey right through every part of the .survey, 

14 we reminded them of what they were -- what they 

15 were doing. 

16 Q. And the last bullet, you said, 

17 reminded the respondents regarding the WGN's 

18 blacked-out programming. And what was that? 

19 A . Well, we -- we understood that when 

20 dealing with WGN systems, there was a 

21 difference in the fact that WGN blacked out 

22 some of the programming they offered in, I 

23 guess, their local - - I guess it ' s Chicago 

24 market, and provided different programming on 

25 the -- so, therefore, we did not want our 
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1 respondents to value that in the -- as 

2 compensable programming. So we reminded them 

3 not to value blacked-out WGN content. 

4 Q. And you ' re talking about the WGN 

5 content that was on WGNA, the national piece 

6 

7 

8 

9 

A . 

Q. 

A. 

Q. 

Yes 

is that right? 

WGNA. 

Thank you. Who were the survey 

10 respondents in the Horowitz survey? 

11 A. The survey respondents were cable 

12 personnel or executives identified and 

13 self-identified as responsible for channel 

14 

15 

carriage decisions in their respective systems. 

Q. Okay. And so who specifically were 

16 you seeking to interview at the cable systems? 

17 A . The decisionmaker for carrying these 

18 distant signals . 

19 Q. Okay. And how did you go about 

20 selecting cable systems to interview? 

21 A. We were provided the list of -- I 

22 think they're called Form 3 cable systems that 

23 carried distant signals from Cable Data 

24 Corporation. So we got that entire list and 

25 used that. 
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1 

2 

And we also got a sample list of 300 

systems fitting the requirements from --

3 produced by Dr. Martin Frankel. 

4 Q. 

5 universe 

6 

7 

A. 

Q. 

Now, was the sample drawn from the 

From the larger universe, yes. 

Thank you. And so how did you 

8 identify the appropriate individual to 

9 interview at the cable system? 

10 A. Well, we had a two-step process. 

11 Considering developments that we were quite 

12 familiar with in the industry, with 

13 consolidation and difficulty of locating the 

14 executive, we hired a woman named Sue Panzer, a 

15 long-time senior cable programming executive, 

16 more than 20 years' experience in the business, 

17 whose job it was to sell content to these same 

18 executives. 

19 And she set about the task of 

20 identifying the -- doing the initial 

21 identification, the initial screening process 

22 for the correct executive. She -- when she was 

23 satisfied, she turned that name and system over 

24 to our field people, and our field people 

25 called and re-qualified them. 
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Q. 

before? 

A. 

Q. 

And had you worked with Ms. Panzer 

Yes, over many, many years. 

And how does she -- what did you 

5 instruct her to do or what does she do in 

4111 

6 screening, in doing this initial screening of 

7 the potential respondents? 

8 A. This was quite an effort on Sue's part 

9 to contact the cable operators at the corporate 

10 level, she has been dealing with a list of 

11 systems, asking the executives she knew, about 

12 who was in charge of content for these 

13 particular systems. 

14 She often got that information 

15 directly and often, I presume, went directly to 

16 that person because she already knew that that 

17 was the correct based on her expertise and 

18 knowing who the buyers and decisionmakers are 

19 in cable television. 

20 Q. And she -- so she started at the top 

21 of the organization and they gave her direction 

22 as to where to go in terms of the 

23 decisionmaker; is that correct? 

24 A. Yes, yes, if she didn't already know 

25 where to go, which is quite possible in many 
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1 cases . 

2 Q. And after Ms. Panzer completed her 

3 screening exercise, what was the next step in 

4 the --

5 A. The next step for our interviewers was 

6 to call -- she provided the contact 

7 information. And we called and attempted to 

8 get an interview with that person. 

9 

10 

Q. 

A. 

Okay. 

And qualify them, again, on the same 

11 criteria: Are you the decisionmaker for the 

12 particular system we were interested? 

13 

14 

15 

Q . 

A. 

Q. 

Do you mean re-qualify them? 

Yes, re-qualify. 

Thank you. Now let's talk about the 

16 survey instrument itself. Would you please go 

17 to page 23. I'm sorry, Appendix A of 

18 Exhibit 6012, page 23. 

19 

20 

A. 

Q. 

All right, I'm on page 23 of 6012. 

And just take a couple of seconds just 

21 to peruse that appendix before we start talking 

22 about it. 

23 

24 

25 

A . 

Q. 

A . 

Okay. 

Are you ready? 

Yes, I think. 
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18 
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22 
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Q. And can you just -- would you please 

identify that document for the record. 

A. This is the 2013 cable operator 

questionnaire, Horowitz ' survey. 

Q . And did you use this question for all 

royalty years at issue in this proceeding? 

A. There was a different questionnaire 

for each year, 2010, 1 11, 1 12. 

Q. When you say "different," do you mean 

different substantively or different as to the 

unique information pertaining to each year? 

A. The template was exactly the same. 

Q. Okay. 

A. The distant signals and the content 

provided by those signals changed from year to 

year or potentially changed from year to year. 

Q. Okay. And -- but the substance of the 

questionnaire from year to year remained the 

same? 

A. Yes, yes. 

Q. And did you use hard copies of 

questionnaires? 

A. No, we did not use hard copy of the 

questionnaires. 

Q. And why didn't you? 
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A . Electronically programmed 1 

2 questionnaires are, in almost all cases, better 

3 in every respect in terms of accuracy, in terms 

4 of exactly the right questionnaire being 

5 applied to the right respondent. 

6 Q. And how exactly did you use an 

7 electronic questionnaire? 

8 A. The information we got with the sample 

9 on the categories of -- on the sample that we 

10 received from CDC and from Dr. Frankel, we've 

11 programmed into a computer, and so each each 

12 system would call up the correct distant 

13 signals, the correct program examples, and the 

14 correct questionnaire relevant to that system . 

15 Q . And you talked about organization of 

16 carriage groups earlier. 

17 

18 

19 

A. 

Q. 

A. 

Yes. 

Is that what you're referring to here? 

That -- we did that as well for 

20 accuracy and efficiency, based on the 

21 differences that would be -- the differences in 

22 the questionnaire that would be generated for 

23 each group. 

24 Q. And just describe very briefly from 

25 the interviewer's perspective, once you 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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identified a respondent at a cable system and 

the interviewer is about to make that phone 

call or communicate with a respondent, take us 

through very briefly what that process is from 

the interviewer's perspective with regard to 

this electronic questionnaire. 

A. From the interviewer's perspective, 

they knew the call that they were going to 

make. I don't know if the key was a phone 

number or the key was a system ID, probably the 

system ID. They would enter that, and the 

correct questionnaire would appear on their 

screen. 

Q. Okay. So at the moment the phone call 

is going through, there's a questionnaire 

pertaining specifically to that particular 

respondent? 

A. Yes. 

Q. Would that questionnaire also have 

information about the carriage information 

related to that particular system? 

A. Yes. 

Q. Okay. Now, let's walk through 

Appendix A. Appendix A -- okay. 

Let's start with the first -- page 23, 
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1 and can you please describe the information on 

2 

3 

4 

5 

6 

7 

the first page. 

A . Information on the first page? 

Q. On the first page of page 23. 

A . Of page 23. 

Q. Yes. 

A. There's a top half of this page. 

8 would be entered or populated by the 

That 

9 interviewer with information about the process 

10 that they were doing to have a record for all 

11 concerned. 

12 

13 

14 

15 

16 

17 

Q. 

A. 

Okay. 

The bottom hal f starts the actual 

script with a greeting to the respondent . 

Q. 

A . 

And what's the first question? 

The first question is on page 24. 

JUDGE STRICKLER: Before you get into 

18 the first question, sir, a question for you . 

19 You -- in your survey, you offer an 

20 honorarium to the participant. 

21 

22 

THE WITNESS: Yes. 

JUDGE STRICKLER : That ' s different 

23 than the Bortz survey, correct? 

24 THE WITNESS: I don ' t know what 

25 Bortz ' s honorarium was or - -
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JUDGE STRICKLER : If any? 1 

2 

3 

THE WITNESS: If any. That's correct. 

JUDGE STRICKLER: Why do you include 

4 an honorarium? 

5 THE WITNESS: We feel that that will 

6 generate high response rates and quality, 

7 interested survey respondents, and it's 

8 appropriate in this -- in these cases. 

9 JUDGE STRICKLER: Is there ever a 

10 downside to offering an honorarium? 

11 THE WITNESS: Ever, yes. We avoid 

12 offering an honorariums related to the topic at 

13 hand, like we wouldn't offer a free movie to a 

14 

15 

respondent doing this survey. So that's an 

instance where we wouldn't. 

16 The other is if we thought that it 

17 would introduce response bias because only 

18 people who got paid would do the survey. In 

19 this case, it may be that only people who would 

20 get paid would do the survey, but it's a 

21 homogeneous group of executives who are 

22 qualified to do this. So we think just a 

23 straightforward compensation would get them to 

24 say yes to do -- to spend 15 minutes with us. 

25 JUDGE STRICKLER: So it's basically to 
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THE WITNESS : That ' s correct. 

JUDGE STRICKLER: Thank you. 

4118 

2 

3 

4 JUDGE FEDER: What was your response 

5 rate? 

6 THE WITNESS: Our response rate, 

7 across the years, was around 60 percent. 

8 JUDGE FEDER: And how does that 

9 compare with the Bortz response rate? 

10 THE WITNESS : You know, I don't know 

·11 offhand, but I think Bortz also had high 

12 response rates in theirs. 

13 

14 

15 

16 

17 

JUDGE FEDER: Thank you. 

BY MR. OLANI RAN: 

Q . You just directed me to page 24. 

A. 

Q. 

Yes. 

And I was asking what the first 

18 question was on the --

19 A . This is the qualifying question. Are 

20 you the person at your cable system most 

21 responsible for programming decisions made by 

22 your system in 2013, in this case. 

23 Q. And this is the re-qualifying question 

24 you had mentioned earlier? 

25 A. Yes. 
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Q. And the second question - -

A. The second question I'm sorry. 

Q. Go ahead. And what is the second 

question? 

1 

2 

3 

4 

5 A. The second question provides the first 

6 conveyance of the distant signals that we are 

7 talking about in the survey and then 

8 immediately asks the respondent an 

9 introductory, a warm-up question related to 

10 value in some sense. 

11 We're starting to focus the respondent 

12 on what they're doing, on valuing the content 

13 on these signals. That's in question -- the 

14 

15 

end of Question 2, carries on to Question 3 and 

4, the frame of reference there being value for 

16 advertising, and then carries on to question 5, 

17 the frame of reference being importance to 

18 subscribers. 

19 

20 

Q . 

question 

Okay. I want to ask you, now, after 

on page 25, right after Question 4, 

21 you have in bold one line with lists for group 

22 D; group A -- only ask item H. Do you see 

23 that? 

24 

25 

A. 

Q. 

Yes. 

Group B -- only ask item G. What is 
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the significance of those instructions, I 

guess? 

A. Those are instructions that, again, 

4 were pre-programmed, so they were -- all 

5 automatically appeared for the interviewer. 

4120 

6 They didn't see these instructions. These are 

7 computer instructions. 

8 And that if group A might have been 

9 PBS-only and group B Canadian-only systems, we 

10 only asked about using that content, not about 

11 the others that were irrelevant to the system. 

12 Q. Okay. So is it fair to say that 

13 Appendix A is a composite of all of the 

14 

15 

questions that would be asked? 

A. Yes, this is a composite of all the 

16 content and script that would appear across all 

17 the surveys. And the computer sorted all this 

18 complicated information after each, into a 

19 coherent survey and screens for the 

20 interviewer. 

21 Q. So this is mainly to make sure that 

22 when the interviewer is asking a question, the 

23 correct information about the system that's 

24 being interviewed pops up on the screen? 

25 A. Yes, the interviewer did not have to 
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1 stop and only ask A. The only thing that 

appeared was -- was H for that. 2 

3 Q. I see. And so in between page 25 and 

4 28, are all of the different scenarios which 

5 would pop up --

6 

7 

A. 

Q. 

Yes. 

-- on the screen for the interviewer; 

8 is that right? 

9 

10 

A. 

Q. 

That's correct. 

Okay. And you mentioned Question 5. 

11 That was the last. And Question 5 is, I think 

12 you said, another warm-up question? 

13 

14 

15 5? 

16 

A. 

Q. 

A. 

Yes. 

And what was the purpose of Question 

This was for respondents to be 

17 thinking about value or importance to 

18 subscribers. 

19 Q. And, again, between page 29 and, I 

20 think, 32, the top of 32, are, again, all the 

21 various options with regard to the 

22 questionnaire; is that right? 

23 A. Yes, through to the bottom of 32. 

24 That is correct. 

25 Q. And now let ' s go to -- now we get to 
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page 32. I think the next question is 6. 

Yes . 

And what is Question 6? 

1 

2 

3 

4 

A. 

Q. 

A. Question 6 is, finally, the constant 

5 sum question, now being asked in the context of 

6 all the warm-up questions. 

7 Q. Okay. Could you please tell us about 

8 your warm-up question . 

9 

10 

A. 

Q. 

I'm sorry, the warm-up? 

I mean, I'm sorry, the constant sum 

11 question. 

12 A . The constant sum question asked 

13 directly that we want them to estimate the 

14 relative value to your cable system of each 

15 type of programming. We put them through a 

16 rigorous exercise, first to write down all the 

17 categories and then to -- the next section was 

18 to look at all the categories and provide their 

19 allocation of relative value. 

20 The frame of reference was value to 

21 your cable system, and then we define that 

22 frame of reference as value to your -- for 

23 subscribers' acquisition and retention, value 

24 for advertising and promotion, and any other 

25 form of value to your cable system. 
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1 

2 

Having given that, those instructions, 

they were -- they did their exercise. And 

3 then, finally, at the end, we asked them to 

4 review their exercise and make sure they didn't 

5 want to do any changes. 

6 Q. And so from page 33 all the way 

7 through the top of 36, again, the different 

8 options of the questionnaires depending on 

9 which cable system you're dealing with; is that 

10 right? 

11 

12 

A. 

Q. 

Yes. 

And then the constant sum question 

13 continues at the top of page 6. Do you see 

14 

15 

16 

17 

18 

that? 

A. 

Q. 

A. 

Q. 

Top of page - -

36, I'm sorry. 

Yes. 

Okay. And then if you go to the 

19 middle of the page 36, and that's additional 

20 language with is that also -- that's also 

21 connected to the constant sum question? 

22 A. Yes, the additional language in 

23 formulating your percentage, think about all 

24 the factors that we have been discussing, and 

25 then -- and then conveying what we had been 
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1 discussing, yes. 

2 Q. Okay. And if you go on to page 40 of 

3 Appendix A, are you there? 

4 

5 

A. 

Q . 

Yes, I am. 

Is that where you conclude your 

6 constant sum question? 

7 A. Yes, this is where the constant sum 

8 question and the survey concludes. 

9 Q. And what are you instructing the 

10 respondents to do in that portion of the 

11 constant sum question? 

12 A. We asked them to review their work and 

13 make any changes and asked them -- we reviewed 

14 their work and asked them for any changes they 

15 wanted to make . 

16 Q . Okay. Thank you. 

17 Are you familiar with the term "sample 

18 dispositions"? 

19 

20 

21 

A. 

Q. 

A. 

Yes. 

And what is that? 

That is, throughout the process and in 

22 the end of the survey process, the status of 

23 our interviewing in terms of in terms of the 

24 process completes, refusals, no answers, 

25 exactly what it was -- what's been happening 
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1 with the sample . 

2 Q. Okay. And did you present your sample 

3 dispositions in your testimony? 

4 

5 

6 

A. 

Q. 

A. 

Yes, I did. 

Okay. Could we take a look at that? 

Al l right . Is there a page that you 

7 can refer me to? 

8 Q. Would you l ook at page 12 of 

9 Exhibit 6012. 

10 

11 

A . 

Q. 

Page 12 of 6012. Yes. 

And could you please tell us what's in 

12 section E titled, surprisingly, Sample 

13 Disposition. 

14 A. Sample disposition. Each year the 

15 final sample disposition is presented in this 

16 tabl e. In reverse order, the number of systems 

17 in -- the first row, the number of systems that 

18 we actually completed interviewing for, out of 

19 the total of 300 we were presented by 

20 Dr. Frankel, and the number of executives that 

21 we interviewed in order to get the information 

22 on those 200 systems. 

23 And that ' s presented for each year. 

24 Q. Okay. And so for 2013, you had 200 

25 responses from 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A. 200 systems were covered in interviews 

10 

11 

12 

with 38 

Q. 

A . 

Q. 

A. 

Q. 

A. 

Q. 

is that 

A. 

Q. 

executives. 

And 228 in 2012 - -

Correct. 

- - with 42 executives? 

Yes. 

And 182 in 2011 with 49 executives? 

Yes. 

And 123 responses from 34 executives; 

right? 

Yes. 

And on average, over the four years, 

13 you had about 183 responses out of 

14 

15 

16 

approximately 41 executives; is that right? 

A . 

Q. 

Yes. 

Okay. So, in your opinion, does the 

17 Horowitz survey sample disposition for the 2010 

18 through 2913 period meet generally accepted 

19 survey standards? 

20 A. Yes, these are generally accepted 

21 standards or exceed, actually, generally 

22 accepted standards. 

23 Q. Okay. And do you also present the 

24 results of the survey, the overall results of 

25 the survey, in your testimony? 
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Yes. 1 

2 

3 

4 

5 

6 

7 

8 

9 

A. 

Q. And would you please turn to page 16 

of your survey. 

A. Um-hum. 

Q. Of your report, rather. 

A. Yes, I'm there. 

Q. Are you there? 

A. Yes. 

Q. Okay. And there's a chart 3.2. Do 

10 you see that? 

I see chart 3.2. 11 

12 

A. 

Q. And could you please describe what 

13 chart 3.2 is. 

14 

15 

A. 3.2 are the weighted results of our 

survey. And in each row, for each column is 

16 the royalty year . And each row is the percent 

17 of value allocated by the respondents to each 

18 category of programming. 

19 So the first row, news and community 

20 events in 2013, received an allocation of 

21 9.54 percent. 

22 Q . And if we just looked at all the 

23 different rows, the first row is news and 

24 community events, as you just mentioned. There 

25 you have syndicated series; is that correct? 
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1 

2 

3 

4 

A. 

Q. 

A . 

Q. And live coverage of professional and 

5 college team sports? 

6 

7 

A. 

Q. 

Yes . 

Then you have "other sports" 

8 programming, right? 

9 

10 

A. 

Q. 

Yes. 

Now, is this the "other sports" 

11 programming that you talked about as one of the 

12 differences between the 1 04- 1 05 Bortz and your 

13 survey? 

14 

15 

A. 

Q. 

Yes. 

Okay. And then you have devotional 

16 programming, programming broadcasts on public 

17 broadcasting stations, and programming 

18 broadcast on Canadian stations. 

19 Do you see all that? 

20 

21 

A. 

Q. 

Yes. 

Okay. And what were the bottom-line 

22 results for Program Suppliers for these years? 

23 A. Program Suppliers' row is the total of 

24 the allocation for syndicated series, movies, 

25 and other sports programming. 
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1 

2 

3 

Q. Okay . And could you please read the 

numbers for 2010 through '13. 

A. Yes, 2010 is 44.20 percent. 2011 is 

4 39.79 percent. 2012, 37.13 percent. And 2013, 

5 36.05 percent. 

6 

7 

Q. Thank you. 

JUDGE BARNETT: Before we leave this 

8 table, Mr. Horowitz, Canadian programs are only 

9 permitted to be rebroadcast, at least under 

10 this compulsory license, within 150 miles of 

11 the border, the Canadian border. 

12 Did you do any adjustment to the 

13 numbers -- I mean, is this .35 percent on a 

14 national basis, and did you do anything to 

15 adjust for the fact that those programs were 

16 unavailable in the country outside that 

17 150-mile zone? 

18 THE WITNESS: We did not make any 

19 adjustment. These were included in the sample, 

20 I would presume, because they were within 150 

21 miles of Canadian border. And if that's the 

22 only place that they can be shown, then that's 

23 how they're represented in this mix of cable 

24 systems. 

25 JUDGE BARNETT: So you didn't ask a 
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1 station in St. Louis or Louisiana about 

2 Canadian programming, presumably because they 

3 were not permitted to carry Canadian 

4 programming? 

5 

6 

THE WITNESS: We did not. 

JUDGE BARNETT: Okay. Thank you. 

7 BY MR. OLANIRAN: 

8 Q. And just to clarify your responses 

9 again, you received a sample from Dr. Frankel? 

10 

11 

A. 

Q. 

Yes. 

As to the cable systems that were in 

12 the sample? 

13 

14 

A. 

Q. 

Yes. 

And the cable system, when you 

15 received the information, already had the 

16 complement of signals that they carried? 

17 

18 

A. 

Q. 

Yes. 

Okay. And you just simply followed 

19 you went ahead with this survey based on 

20 whatever information was on the 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Yes. 

-- on the questionnaire? 

Yes. 

I mean, I'm sorry, whatever 

25 information you were provided with as to the 
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2 cable .system? 

3 

4 

A. 

Q. 

Yes. 

Okay. But you also, in instances 
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5 where Canadians -- when the system was carrying 

6 only Canadian signals or Public Television 

7 signals or a combination of Canadian and Public 

8 Television signals, did you also interview 

9 those systems? 

10 A. Yes. 

11 JUDGE STRICKLER: Excuse me, counsel. 

12 I have a question for you. I know you 

13 testified before that your purpose was to 

14 

15 

replicate the Bortz survey and make whatever 

improvements you thought were necessary. 

16 I ' m looking at the constant sum 

17 question, in particular, on page 36 of your 

18 written direct testimony counsel pointed you to 

19 earlier. So let me know when you're there. 

20 

21 

THE WITNESS: I'm there. 

JUDGE STRICKLER: By way of example, I 

22 guess it's the second full paragraph, you 

23 write, and this is the survey question, 

24 "Considering the value of each type of 

25 programming to your cable system," do you see 
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1 that? This is on the one with bold; it says, 

2 

3 

4 

"Do not read to PBS only. 11 

THE WITNESS: Yes. 

JUDGE STRICKLER: Okay. That's just 

5 to orient you to the question. And it says, 

6 "Considering the value of each type of 

7 programming to your cable system, what 

8 percentage, if any, of the fixed dollar amount 

9 would you allocate for each type of 

10 programming?" 

11 And when I look at the Bortz survey --

12 and I'm looking -- just so the record is clear, 

13 

14 

15 

it's Exhibit 6020 is one of the examples 

that we have of it -- it says in a similar 

question, "Assume your system spent a fixed 

16 dollar amount in 2010 to acquire all the 

17 non-network programming actually broadcast" 

18 I'm sorry, let me get to the next sentence, 

19 that's what I really wanted. It says, "What 

20 percentage, if any, of the fixed dollar amount 

21 would your system have spent for each category 

22 of programming?" 

23 So the Bortz survey uses the word 

24 11 system. 11 And you say, what percentage, if 

25 any, of the fixed dollar amount would you 
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1 allocate? 

THE WITNESS: Yes. 2 

3 JUDGE STRICKLER: Since your purpose 

4 was to replicate the Bortz survey and then also 

5 make whatever improvements you thought were 

6 appropriate, did you think it was appropriate 

7 and an improvement to change the word "system" 

8 to the word 11 you 11 ? 

9 A. I don't recall the thought process in 

10 making that change, but these -- this is the 

11 decisionmaker. So we asked what they would do, 

12 what would you allocate. I don't see the point 

13 in referencing the system in doing the 

14 

15 

allocation. They ' re the ones doing it. 

So that -- it just sort of was natural 

16 to me, talking to you now. I don't remember 

17 the process. 

18 JUDGE STRICKLER: You don't remember 

19 it being a conscious decision, by way of 

20 improvement or otherwise, to change the word 

21 11 system" to the word "you." 

22 THE WITNESS: No, I do not remember, 

23 but I do think it's an improvement. That's who 

24 we ' re talking to. It's how you would allocate. 

25 Otherwise, this is a third-party guess as to 
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2 

3 

which is not supposed to be happening. 

JUDGE STRICKLER: Thank you. 

4 BY MR. OLANIRAN: 

5 Q . And I want to turn to your written 

4134 

6 rebuttal testimony. And I think you mentioned 

7 that you also submitted a rebuttal testimony in 

8 this proceeding; is that right? 

9 

10 

A. 

Q. 

Yes. 

Okay. And just at a very high level, 

11 what were you asked to do for the purposes of 

12 your written rebuttal testimony? 

13 

14 

15 

A. I was asked to compare the 2010-2013 

Bortz survey to the 2004-2005 Bortz survey . 

And I was also asked to compare the Horowitz 

16 survey to the 2010-2013 Bortz survey. 

17 Q . And so what was the purpose of 

18 comparing the 1 04- 1 05 Bortz to the 1 10-'13 

19 Bortz? 

20 A. The purpose in comparing in the 

21 testimony of the Joint Sports Claimants, that 

22 they were saying how this new version improved 

23 over the 2004-2005, and I was asked to evaluate 

24 those improvements or non-improvements. 

25 Q. And so let's discuss the specific 
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1 improvements or not so improvements, as you put 

2 it. 

3 And do you have a summary of the 

4 changes that were made for -- between the 

5 '04-'05 Bortz and the 2010 through '13 Bortz? 

6 

7 

A. 

Q. 

Yes~ I did produce a summary. 

Okay. We have a slide . Okay. 

8 Could you first identify your 

9 improvements and then let's talk in detail 

10 about these? 

11 A . As indicated on this slide, changes to 

12 the 2013 2010-'13 Bortz survey included 

13 provision of a written WGN programming summary 

14 for WGN-only systems, a limit on the number of 

15 distant signals included in the questionnaire, 

16 revised introductory questions, and a revised 

17 constant sum question. 

18 Q. And with regard to the first item, 

19 which is the provision of WGN programming 

20 summaries for WGN-only systems, could you 

21 please explain what that change was, from 

22 '04-'05 to 1 10 through 1 13 Bortz? 

23 A. Well, in '04-'05, Bortz did not 

24 provide any programming examples and has 

25 indicated that they don't think any -- asking 
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1 programming examples is appropriate . 

2 And in this case, they decided it was 

3 necessary to provide programming examples. 

4 Q. Okay. Ms. Budron, would you please 

5 put up Exhibit 1001. I was hoping we didn't 

6 have another incident. 

7 And would you please go to page C-5 . 

8 Are you there? 

9 

10 

A. 

Q. 

I see it. 

Okay. Would you please review that 

11 for a second. 

12 

13 

14 

15 

16 

A. 

Q. 

I'm sorry? 

Would you please review that, and then 

I have some questions about that. 

A. Okay. 

Q. Now, is this the program summary to 

17 which you were referring? 

18 A. This is the program summary for 2010 

19 that I was referring to. 

20 Q. And this is the WGN 2010 programming 

21 summary; is that correct? 

22 A. Yes. 

23 Q. Okay. 

24 A. WGN America. 

25 Q. And could you please describe briefly 
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1 what the summary is. 

2 A. The summary lists the program 

3 categories and provides examples under each 

4 category, indicates the volume, how many hours 

5 were shown, how many programs, and with 

6 commentary about when and how they were shown. 

7 Q. And how was this summary used in 

8 conjunction with the Bortz survey? 

9 A. I understand it was sent to or handed 

10 to respondents to the survey to look at while 

11 they were doing their value allocation. 

12 Q. And do you understand why this change 

13 was made by Bortz? 

14 A. As I understand it, they were worried 

15 that there would be -- I don't know if it's 

16 category confusion, but compensability 

17 confusion on the part of the respondents and 

18 felt the need to provide examples to keep them 

19 from valuing anything that was not compensable. 

20 I think they were particularly 

21 concerned about Program Supplier content. 

22 Q . And do you agree that using this 

23 using the WGN program summary for WGN-only 

24 systems was an improvement to the '10 through 

25 '13 Bortz survey? 
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1 

2 

A. The provision of this information was 

not an improvement over the provision of no 

3 information in this particular case. 

4 

5 

Q. 

A. 

And why do you say that? 

Well, it is it does not provide the 

6 same kind of branded content example for 

7 Program Supplier categories as does for live 

8 professional team sports, which always means 

9 what it says, in this case Cubs baseball, White 

10 Sox baseball, Bulls baseball. 

11 Q. And as compared to Program 

12 Suppliers --

13 

14 

15 

A. Particularly in the movie section, 

there are no -- no product offered. 

JUDGE STRICKLER: How should it have 

16 been written in terms of describing product 

17 offered for the Program Suppliers, movie 

18 subsection? 

19 THE WITNESS: What movies is it that 

20 were shown? 

21 JUDGE STRICKLER: They presumably have 

22 a lot of movies. 

23 

24 

THE WITNESS: Sure. 

JUDGE STRICKLER: Would you suggest 

25 they list all the movies? 
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1 

2 

THE WITNESS: No, I wouldn't suggest 

that, but a representative sample of the 

3 movies. 

4 JUDGE STRICKLER: Which you, in fact, 

5 did. In your survey, you did a -- you provided 

6 examples· of movies, right? 

7 THE WITNESS: Yes, we did, in all 

8 category cases . 

9 JUDGE STRICKLER: How did you decide 

10 which movies to provide by way of example? 

11 THE WITNESS: All of the content that 

12 fit in the categories was provided to us by the 

13 MPAA . 

14 JUDGE STRICKLER: But you only used 

15 certain examples. Did the MPAA provide you 

16 with the examples or did they provide you with 

17 a list of all the movies and then you -- from 

18 that list, you culled the ones that you used as 

19 examples? 

20 THE WITNESS: They provided us the 

21 examples. 

22 JUDGE STRICKLER : Okay. So you don't 

23 know whether the examples they gave were movies 

24 that were highly rated in the theaters, highly 

25 rated in television compared to other, you 
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1 know, box office busts or less -- less watched 

2 programs when they were transmitted on local 

3 stations? 

4 THE WITNESS: We had asked them to 

5 submit movies that were representative of what 

6 was carried on distant signals. 

7 JUDGE STRICKLER: So you didn't know 

8 independently whether those movies were highly 

9 rated on television, highly rated in the 

1 0 theaters, before they were rebroadcast on 

11 distantly retransmitted stations; you just took 

12 the ones they gave you? 

13 

14 

15 

not know. 

THE WITNESS: That is correct. We did 

JUDGE STRICKLER: Thank you. 

16 BY MR. OLANIRAN: 

17 Q. And let's go back to the slide which 

18 had the list of changes. Okay. The next 

19 bullet on that slide is the limited number of 

20 distant signals to a maximum of eight. 

21 Could you please explain what that 

22 change was in the Bortz survey? 

23 

24 

A . For 2010 to 2013, Bortz decided to not 

ask their respondents for to evaluate, to 

25 include in the allocation of value, more than 
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1 eight distant signals, even if the system 

carried more than eight. 2 

3 Q. And what- is your understanding of the 

4 reason why Bortz did that? 

5 A. Because of consolidation in the 

6 industry and systems combining, now the 

7 exercise was more extensive, and there were 

8 more channels to cover and seemed to decide 

9 that the respondents couldn't do that. 

10 Q. And do you agree that limiting the 

11 number of distant signals for cable subscribers 

12 to be interviewed was an improvement to the 

13 2010-2013 Bortz survey? 

14 

15 

1 6 

A. 

Q. 

A. 

It was not an improvement. 

And why do you say that? 

It simply left out relevant content on 

17 the system. I don't see how they could not be 

18 included in the allocation of value, unless 

19 we're questioning whether these respondents can 

20 actually do the exercise that they were asked 

21 to perform. 

22 Q. What do you mean by unless we conclude 

23 that the respondents were not capable of 

24 performing the exercises they ' re being asked to 

25 perform? 
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A. Meaning that they need to -- our 

respondents, qualified as being a 
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3 decisionmaker, needed to allocate value across 

4 relevant content . So there's no -- other than 

5 the excuse that they can't do it, there ' s no - -

6 there's no justification for cutting off that 

7 content. 

8 Q. Thank you. And the next bullet is the 

9 revised introductory questions. And coul d you 

10 please explain what you mean by that? 

11 A. Bortz 2004-2005 had, I believe, two 

12 introductory questions; one focused on 

13 subscriber value and one about advertising. 

14 And they changed those in the 2010-2013 survey. 

15 Q. Ms . Budron, could we go to 

16 Exhibit 1001 again, page B-2. And let's scroll 

17 down, I guess, to page B-3. Okay . 

18 

19 

20 

21 . 

22 

23 

And, Mr. Horowitz, let me direct your 

attention to page are you at page B-3? 

A. 

Q. 

A. 

Q. 

Yes, I am . 

And are you at Question 2? 

Yes, I am. 

The Question 2b, is that one of the 

24 introductory questions you were referring to? 

25 A. Yes. 
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1 

2 

3 

4 

5 

6 

Q. Okay. And let's scroll down to page 

B-4. 

A. 

Q. 

A. 

Q. 

Um-hum. 

Have you had a chance to review that? 

Yes. 

And is that the other introductory 

7 questions you were referring to? 

8 

9 

A. 

Q. 

Yes. 

These are the Bortz 1 10 through 1 13 

10 warm-up questions 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes . 

- - that you -

Um-hum. 

Okay. And do you agree that the 

15 revisions to the warm-up questions for the '10 

16 through '13 Bortz survey were an improvement to 

17 that survey? 

18 A. No, I do not think that they were 

19 improvements. 

20 

21 

Q. 

A. 

Why do you say that? 

They completely left the notion of 

22 subscriber value. 

23 

24 

Q. 

A. 

What do you mean by that? 

There's no questions about how -- this 

25 is about expense, Question Number 3. And no 
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1 question about value to subscriber acquisition 

2 and retention. And it's actually -- these 

3 introductory questions are actually leading the 

4 respondent down the wrong path to evaluate 

5 expense as opposed to value. 

6 Q. And what do you mean by the wrong 

7 path? 

8 A. Well, if we're evaluating -- we're 

9 allocating value, these questions are about 

10 expense, how much it would have cost them to 

11 buy this product. 

12 Q. And you don't believe expense and 

13 value are the same concepts? 

14 

15 

16 

A. Expense and value are not the same 

concept. 

JUDGE STRICKLER: Do you believe 

17 they're related in any way? 

18 THE WITNESS: They're related 

19 sometimes as opposites, but they're related. 

20 The more expensive it is, the less value it 

21 could have. But they're related in that sense 

22 based on a particular product that we're 

23 talking about. 

24 JUDGE STRICKLER: Thank you. 

25 BY MR. OLANIRAN: 
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Q. And what about -- scroll back to 

Question 2b. I'll leave the joke, this time. 

A . Yes, so this is -- again, this does 

relate to value. And we didn't use ranking. 

We used scales. They used ranking, legitimate 

option, and once again, though, here too, 

there's no reference to subscribers anymore. 

They dropped subscribers from this changed 

importance question and now relate to some 

undefined cable system. 

Q. And why was it a concern for you that 

they dropped the reference to subscribers? 

A. This -- one of the main valuation 

factors has been subscriber acquisition and 

retention, throughout our experience in this 

proceeding, going back to even Bortz in 

2004-2005, and it seems to have dropped 

completely out of this questionnaire or this 

series of series from 2010-2013. 

Q. Let's go back to -- I think the last 

bullet on this slide was the revised constant 

sum question. 

A. Yes . 

Q. And what was your concern with regard 

to the constant sum question? 
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A. 

Q. 

A couple of concerns. 

Actually, can we go back to that 

3 slide? Sorry. And go to the constant sum 

4146 

4 question. I meant the Exhibit 1001, Appendix 

5 B. Let's go to B-5. Thank you . 

6 And this is the this is Question 4a 

7 in the Bortz '10 through '13 survey. Is this 

8 the constant sum question you were referring 

9 to? 

10 

11 

A. 

Q. 

Yes. 

And what is your concern with regard 

12 to the constant sum question, the -- the new 

13 constant sum question? 

14 

15 

A. Yeah, the new constant sum question. 

A couple of things, maybe even three things, 

16 about this question that were particularly 

17 troubling. One, again, is it asks about 

18 relative value to your cable system. And 

19 never, not in the introductory questions or any 

20 place else, has value to cable systems been 

21 defined and what those factors are. 

22 More importantly, the introduction to 

23 the question to estimate relative value is not 

24 consistent with the actual question that was 

25 asked. Once again, in the same question, they 
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1 first asked about relative value. And now they 

2 ask about spending, assuming your system spent 

3 a fixed dollar amount . So it's inconsistent . 

4 Secondly, we're talking about channels 

5 packaged and content packaged and carried on 

6 these distant signals, and we have never been 

7 tal king about disaggregated content that these 

8 particular executives don't -- aren ' t involved 

9 in. So, again, the inconsistency is particular 

10 outstanding _between value and expense, same 

11 question . 

12 Q. And -- and do you understand why Bortz 

13 says that the change was made to the constant 

14 

15 

sum question? 

A. Well, the -- I think the main reason 

16 that I recall is that they wanted to broaden 

17 the definition of value. I assume that 

18 translated to them to call it cable system, 

19 value to the cable system. 

20 But it ' s not a meaningful broadening 

21 of value. It ' s anything fits in that. So 

22 there's no definition of what the frame of 

23 reference is for the respondent. 

24 Q. Okay. Does this constant sum question 

25 make any reference to subscribers, attraction 
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1 and retention of subscribers? 

2 A. It makes no reference to -- yes, it 

3 does not make any reference to subscriber 

4 retention and acquisition. 

5 

6 

Q. 

A. 

Is that also problematic in your view? 

It 1 s problematic in my view. It's 

7 what we 1 ve been doing and Bortz did originally. 

8 And now it has been dropped completely. And as 

9 opposed to expanding upon subscriber 

10 acquisition and retention, it simply dropped 

11 subscriber acquisition and retention. 

12 Q. And my last question on this, in the 

13 last paragraph of the constant sum question, it 

14 

15 

reads, 11 What percentage, if any, of the fixed 

dollar amount would your system have spent. 11 

16 As compared to your constant sum 

17 question, what is your opinion in the 

18 difference -- in the difference between yours 

19 and this question? 

20 A. Our question consistently and actually 

21 comprehensively, since we've filled in the 

22 definition of what value means, and asked them 

23 to allocate value across the different 

24 programming categories. 

25 This is even inconsistent with the 
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1 introductory expense question, asking them to 

2 say how much they would have spent. I don't 

3 get the connection in terms of value, what they 

4 know about what they would have spent to get 

5 

6 

these 

Q. 

to get these channels. 

I mean, inconsistency between this 

7 question and what other question? 

8 A. In their -- even their introductory 

9 question about expense. 

10 

11 

Q. I see. Now let's now turn to a 

discussion the comparison between the 2010 

12 Bortz and the 2010 Horowitz. I think you 

13 already identified the changes to -- the 

14 

15 

Horowitz survey made to the '04-'05 and then 

the changes that Bortz made to '04-'05 to 

16 create the 2010 through ' 13, right? 

17 And I think you -- did you have a 

18 summary of the key differences between the 

19 '10 - '13 Bortz and the '10-'13 Horowitz? 

20 

21 

A. 

Q. 

Yes. 

Could you please put that up, please. 

22 Thank you. 

23 Would you please identify all the 

24 differences between the two surveys and then we 

25 can talk about them in detail. 
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1 

2 

A . Yes, just reading down the list, once 

again, the "other sports" programming category, 

3 different warm-up questions focused on value, 

4 representative program examples to define the 

5 categories . We included and covered systems 

6 that carry PTV-only or Canadian- only distant 

7 signals. We have a better constant sum 

8 question focused on allocating value and with 

9 defined value . 

10 We, once again, focus the respondents 

11 on the actual distant signal carriage on many 

12 points in the questionnaire in doing our 

13 exercise. We reminded respondents about WGN's 

14 blacked-out programming that is 

15 non-compensable. And consistently throughout 

16 the questionnaire from the introductory 

17 paragraphs right through the introductory 

18 questions and the constant sum question, what 

19 they were doing in a consistent way, subscriber 

20 value and consistent instructions. 

21 JUDGE STRICKLER: I have a question 

22 for you on the first bullet point, the "other 

23 sports" program category . You listed examples. 

24 Did you -- did you and your 

25 organization identify those other sports or 
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1 were those given to you by Program Suppliers? 

2 THE WITNESS: They were given to us by 

3 Program Suppliers. 

4 JUDGE STRICKLER: Thank you. 

5 BY MR. OLANIRAN: 

6 Q. Now, you've talked about most of this, 

7 so I don't want you to repeat your testimony, 

8 but I want to focus on, I think, a couple of 

9 those. 

10 The fourth bullet, which includes 

11 cable systems carrying PTV-only and/or 

12 Canadian-only distant signals, why did you 

13 survey those systems? 

14 A. We surveyed those systems as a 

15 legitimate part of the sample universe of Form 

16 3 cable systems. 

17 Q. Did you believe that t~ey should have 

18 been sampled -- they should have been 

19 interviewed because they were in the sample? 

20 A. I believed they should have been in 

21 the sample and counted as a -- as valued in 

22 that -- in those systems. 

23 Q. And with regard to the last bullet 

24 point, which is -- consistently references 

25 subscriber value and instructs response 
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that. 

A . Yes. In pointing out the 
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4 inconsistencies in the Bortz 2010-2013, we are 

5 an example of the op~osite of that, 

6 consistently reference value, provide a 

7 consistent definition, provided consistent 

8 instructions to the respondents, and maintained 

9 that consistent task throughout the survey from 

10 beginning to end . 

11 Q. Okay . And what impact do you - - do 

12 these differences, in your opinion, have on the 

13 two surveys? 

14 A. Well, we think if a survey is going to 

15 be used in these proceedings to allocate 

16 copyright royalties, that the Horowitz survey 

17 is a better survey to use. 

18 

19 

Q. 

A. 

And why do you say that? 

Because of all these differences that 

20 we think focused respondents on the task, focus 

21 on clearly defined categories that they 

22 understood, and asked them about their 

23 subjective assessment of relative value as 

24 opposed to speculating about expense that they 

25 may never have been involved in. 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

4153 

1 

2 

Q. Now I also want to ask you some of the 

questions about some of the criticisms of your 

3 survey. 

4 JUDGE FEDER: Before we move off that 

5 slide, I have a question about the second to 

6 last bullet. 

7 

8 

THE WITNESS: Going back. 

JUDGE FEDER: Now, by WGN's 

9 blacked-out programming, I assume you're 

10 referring to programs that appear in the WGNA 

11 national feed that is not identical to 

12 programming that appears on WGN-DT in Chicago, 

13 right? 

14 

15 

THE WITNESS: Yes. 

JUDGE FEDER: The first question is 

16 did you have or did your interviewers have any 

17 indication that the respondents understood that 

18 that's what is meant by WGN's blacked-out 

19 programming? 

20 THE WITNESS: The interviewers only 

21 conveyed what ' s in the text of the 

22 questionnaire with approximately these words. 

23 We can go to the questionnaire. 

24 That to -- as a cautionary note, to 

25 not give any value to WGN's blacked-out 
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1 programming. 

2 JUDGE FEDER: And did you have any or 

3 did the interviewers have any indication that 

4 there was any confusion or lack of 

5 understanding on the part of the respondents of 

6 what that blacked-out programming was? 

7 THE WITNESS: There was no indication 

8 of confusion. 

9 

10 

JUDGE FEDER: Okay, thank you . 

JUDGE STRICKLER: Was any pretesting 

11 done on your survey? 

12 THE WITNESS: No, the surveys were not 

13 pretested. 

14 

15 

JUDGE STRICKLER: Do you have a 

standard policy or a standard checklist as to 

16 whether or not a survey should be pretested? 

17 THE WITNESS: We often pretest surveys 

18 for --

19 JUDGE STRICKLER: What are the reasons 

20 why you would decide to pretest a survey? 

21 THE WITNESS: We often pretest for 

22 consumers as far as understanding the questions 

23 that we're -- that are being asked. 

24 JUDGE STRICKLER: And what was your 

25 reason for not pretesting this survey? 
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1 

2 

THE WITNESS: Because we were 

interviewing a sample of experts in the field 

3 and what were -- what we were being asked were 

4 concepts that these executives should know. 

5 JUDGE STRICKLER: You ' ve done surveys 

6 of experts in fields previously? 

7 

8 

THE WITNESS: Yes. 

JUDGE STRICKLER: Have you ever 

9 pretested those surveys? 

10 THE WITNESS : Ever? I don't know, but 

11 it could very well be that we did not. And we 

12 might have -- there might have been an instance 

13 where we did. I would venture not in 

14 

15 

particular, if they are experts in the field 

that we were interviewing, that we would 

16 probably not pretest the survey. 

17 JUDGE STRICKLER: But, sitting here, 

18 you can't recall for certain one way or the 

19 other whether, in fact, you've pretested 

20 surveys of experts in their field, where the 

21 survey was involving their field? 

22 THE WITNESS: Across 30 years I 

23 don't -- in the sense of ever, I don't recall 

24 if ever we did pretest and what the reason was . 

25 JUDGE STRICKLER : So 
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1 

2 

THE WITNESS : Can't recall that . 

JUDGE STRICKLER: So you can't recall 

3 a single instance when you did pretest in that 

4 context? 

5 THE WITNESS : Correct. I don't -- on 

6 the positive side, I don't recall an instance 

7 that we did. 

8 

9 

JUDGE STRICKLER : Thank you. 

JUDGE BARNETT: To be sure I 

10 understand, there's pretesting by an external 

11 independent agency and then there's running a 

12 pilot in-house to see if you run across any 

13 stumbling blocks. 

14 

15 

Did you do either of those? 

THE WITNESS: This -- in this survey 

16 and many others that we do, that is not a 

17 pretest; it ' s an ongoing evaluation from the 

18 interviewers, are there problems. And there 

19 were no problems reported with this survey. 

20 If there were problems, we would stop 

21 the process and -- which is another reason for 

22 not doing pretesting, because in this 

23 particular kind of circumstance, we have that 

24 opportunity. In a fast - going 2,000-interview 

25 survey with 100 interviewers doing surveys of 
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1 consumers, we need to make sure it's right 

2 before we start. Otherwise, the cat is out of 

3 the bag with much expense and much trouble done 

4 before we'd find a problem. 

5 So that's another reason that, with 

6 these kinds of circumstances, we would not do a 

7 pretest. 

8 JUDGE BARNETT: Thank you. Is this a 

9 good chance for us to take a morning break? 

10 

11 

MR. OLANIRAN: Yes, actually. 

JUDGE BARNETT: All right. We 1 ll be 

12 at recess for 15 minutes. 

13 (A recess was taken at 10:35 a.m., 

14 

15 

after which the trial resumed at 10:55 a.m.) 

JUDGE BARNETT: Please be seated. Mr. 

16 Olaniran? 

17 MR. OLANIRAN: Thank you, Your Honor . 

18 BY MR. OLANIRAN: 

19 Q. Mr. Horowitz, I was about to ask you 

20 about some of the criticisms of the Horowitz 

21 survey. 

22 Are you aware that you were criticized 

23 by Mr. Trautman and Dr. Mathiowetz regarding 

24 examples of programs that were not carried that 

25 you used, even though you used those programs 
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A. 

Q. 

Yes, I'm aware of the criticisms. 

And what is your response to that 

4 criticism? 

4158 

5 A. Across the surveys, there were issues 

6 brought up about the amount of compensable and 

7 non-compensable programming that we were 

8 referring to. 

9 Those all stand up as legitimate 

10 programming - - category representations up to 

11 our respondents to evaluate how much and how 

12 little of that they should be valuing. 

13 There were some examples of incorrect 

14 content not -- not carried. 

15 Q. And going back to my question, you had 

16 examples of programs, even though those 

17 programs are not necessarily ~arried -- carried 

18 by -- carried on any of the signals that the 

19 CSO was responding to. 

20 Is that inappropriate survey practice 

21 to use programming examples, even when those 

22 programs are not being carried? 

23 A. Programs should be carried. And in 

24 most cases, these were representative of the 

25 content category that we were trying to 
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1 illustrate. 

2 JUDGE STRICKLER : Again, just so I am 

3 clear, I think in answer to one of my questions 

4 you said that you didn't pick out any of these 

5 examples? 

THE WITNESS: Correct. 6 

7 JUDGE STRICKLER: They were given to 

8 you? 

9 

10 

THE WITNESS: That is correct. 

JUDGE STRICKLER: Thank you. 

11 BY MR. OLANIRAN: 

12 

13 

Q. And you were also criticized for 

improperly including some programs in 

14 wrong categories. Do you recall that? 

I do recall that. 

in the 

15 

16 

17 

A. 

Q. 

A. 

And what was your response to that? 

My response to that is that that 

18 should have been correct, that those were not 

19 examples. We should have given them examples 

20 of the other category that they belonged in. 

21 So to the extent I don't think those 

22 mistakes were far-reaching and that there 

23 seemed to be little impact from those, little 

24 material impact from those mistakes. 

25 But I don't want to go too far down 
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1 that road because those mistakes should not 

have happened. 2 

3 JUDGE STRICKLER : How can you come to 

4 the conclusion that there was little material 

5 impact? What measurement did you do or 

6 analysis did you do to come to that conclusion? 

7 THE WITNESS: Just by looking at the 

8 consistency of the responses we got 

9 year-to-year, even in those years that were 

10 where those mistakes were presented to. 

11 JUDGE STRICKLER: So there were years 

12 where those examples were not included and 

13 other years where the examples were included? 

14 

15 

THE WITNESS : Yes. 

JUDGE STRICKLER: And comparing those 

16 years is how you came to the conclusion that it 

17 didn't have anything more than a minimal 

18 impact? 

19 

20 

THE WITNESS: Yes. 

JUDGE STRICKLER: Thank you . 

21 BY MR. OLANIRAN: 

22 Q. Did you also make any comparisons to 

23 your results for those years in which this 

24 happened and the Bortz result? 

25 A. I'm sorry? 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

4161 

1 

2 

Q. Did you also make comparisons between 

your results and the Bortz results for the 

3 years in which these -- these programs were 

4 mis-categorized? 

5 

6 

A. 

Q. 

7 ahead. 

8 A. 

Yes. 

Okay. And did you -- I'm sorry. Go 

The differences stayed consistent in 

9 terms of what -- where -- where content was 

10 valued and where value was allocated. 

11 Q. Okay. Are you also aware that Mr. 

12 Singer, who is one of the witnesses, in his 

13 testimony, believes that your survey list of 

14 WWE Superstars as an example of "other sports" 

15 is an improper example because it doesn't 

16 consider the show to be a sports program? Are 

17 you aware of that? 

18 

19 

A. 

Q. 

20 that? 

21 A. 

Yes, I am aware that he said that . 

Yes. And what is your response to 

That's -- he is entitled to his 

22 opinion about any content, whether it is sports 

23 or not. It doesn't change the fact that this 

24 is in our "other sports" category and content 

25 that needed to be allocated some value, 
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1 assuming it had some. 

2 Q. Are you aware of Dr. Mathiowetz's 

3 criticism that the Horowitz survey excessively 

4 burdened the respondents by requiring 

5 respondents to report for multiple CSOs in a 

6 single interview and asking respondents about 

7 all distant -- distant - - distant -- distant 

8 signals transmitted by the respective cable 

9 systems? Are you aware of that criticism? 

10 A. I'm aware of that criticism. 

11 Q. Now, I think you already addressed the 

12 question about limiting, capping the respondent 

13 - - capping the number of signals to be 

14 responded to at eight, as opposed to all of 

15 them . 

16 I want to ask you about requiring 

17 respondents to report for multiple systems. 

18 Let me start by how did you handle multiple 

19 system - - multi-system respondents? In other 

20 words, when you have a CSO that is responding 

21 for two or more systems, how did you handle or 

22 what is your process for a CSO's response to 

23 that 

24 

25 

A. 

Q. 

I'm sorry, the end of your sentence? 

The CSOs, how did you handl e the 
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1 situation where a CSO is responsible for 

2 multiple systems? What was that process? 

3 A. That process was a straightforward 

4 one. If, in fact, there were any differences 

5 in the channels under consideration, the 

6 distant signals that were carried, that 

7 respondent was asked about each and every 

8 system separately. 

9 To the extent that all channels were 

10 the same, the respondent was only asked to 

11 allocate value once. 

12 

13 

14 

15 

Q. 

A. 

And why did you handle that that way? 

That would be burdensome and yield to 

poor quality data to put a respondent through 

the tedium of answering the same exact question 

16 with the same exact channels with another 

17 exercise of allocation, just bad survey 

18 practice overall. 

19 We had no choice on the others. If it 

20 was different, they needed to answer the 

21 questionnaire separately. 

22 Q. In other words, where the complement 

23 of signals --

24 

25 

A. 

Q. 

Yes. 

-- on -- on -- on each questionnaire 
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1 was different, you went through that process; 

2 

3 

4 

is that correct? 

A . Yes, we did. 

JUDGE STRICKLER: Is that depicted or 

5 explained anywhere in the survey form, or that, 

6 I take it, there were just multiple surveys to 

7 people, to executives, who had different 

8 systems they were responsible for? 

9 THE WITNESS: Yes, the interviewer 

10 brought up the separate system. It was not 

11 explained in the survey form. At some point it 

12 was -- it was clarified that they are 

13 responsible for multiple systems and they knew 

14 they would be interviewed sequentially about 

15 each. 

16 JUDGE STRICKLER: How did the 

17 interviewer know to ask that if it wasn ' t on 

18 the survey form? 

19 THE W.ITNESS: You know, I don't know 

20 the answer to your question precisely. I'm 

21 certain it was part of the computer program 

22 that would indicate that here is a set of 

23 systems with this particular respondent with 

24 all the same line-ups. 

25 JUDGE STRICKLER: Was that part of the 
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1 computer program included within your -- either 

2 

3 

of your written testimonies? 

THE WITNESS: I do not recall it being 

4 written in my testimony about this process of 

5 how the interviewer knew whether -- whether 

6 they were doing multiple interviews or only one 

7 interview. That is an excellent question. 

8 JUDGE STRICKLER : Do you know whether 

9 your -- you have turned over to your counsel 

10 for discovery in this proceeding the part of 

11 the computer program that distinguished among 

12 -- that provided instructions to the 

13 interviewer with regard to multiple systems? 

14 

15 

THE WITNESS : If it was in the 

computer program, we would have turned that 

16 over. 

17 JUDGE STRICKLER: Thank you. 

18 BY MR. OLANIRAN: 

19 Q. Now, where would, the program the 

20 Judge is referring to, would that have _been a 

21 program that you had or would it have been a 

22 program that the field house used? 

23 A. That the field house used in 

24 programming the survey. 

25 Q. And who did the actual programming? 
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A. 

surveys. 

Q. 

4166 

The field house experts on programming 

And what did you do to maintain 

4 quality assurance with regard to what the field 

5 house did? 

6 A. The program was tested that it was 

7 accurate. 

8 

9 

10 

Q. 

A. 

Q. 

Who tested the program? 

The field house tested the program. 

Okay. Did you have any oversight from 

11 your side as to what the field house was doing? 

12 A. Yes, one of our staff would have also 

13 looked at the program. The program called up 

14 

15 

the correct questionnaires. 

Q. And who at your -- which of your staff 

16 would have been responsible for that? 

17 A. Nuria Riera, our SVP of operations 

18 would be responsible. 

19 

20 

Q. 

A. 

And what is her position? 

She is the SVP of research operations, 

21 oversees all the research and staff. 

22 Q. And does she have any involvement in 

23 any of the surveys from 2010 through 2013? 

24 

25 

A. 

Q. 

Yes, she did . 

And could you please explain what her 
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1 role was in the survey? 

2 A. Her role was key in all aspects of. the 

3 survey, working with me on developing the 

4 questionnaire and overseeing project management 

5 on getting the survey implemented properly 

6 through the field and through programming. 

7 Q. And she would have been looking over 

8 the shoulders of the field house also? 

9 

10 

11 

A. 

Q. 

She would have been, yes. 

Thank you, Mr . Horowitz. 

MR. OLANIRAN: I have no further 

12 questions. 

13 

14 

15 

THE WITNESS: Thank you. 

JUDGE BARNETT: Mr. Lutzker? 

CROSS-EXAMINATION 

16 BY MR. LUTZKER: 

17 Q. Good morning, Mr. Horowitz. My name 

18 is Arnold Lutzker and I represent the Settling 

19 Devotional Claimants. And what I would like to 

20 do is just clarify a couple of points in your 

21 testimony, in your written testimony and oral 

22 testimony today. 

23 As I understand it, unlike the Bortz 

24 survey, your survey results did include cable 

25 systems that carried Public Television distant 
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1 signals only or Canadian signals only or a 

2 

3 

4 

combination of those signals; is that correct? 

A. 

Q. 

Yes. 

And in that regard, the Horowitz 

5 survey results do not require any adjustment to 

6 systems that were carrying the Public 

7 Television signals only or the Canadian signals 

8 only or the combination of those signals; would 

9 that be correct as well? 

10 A. No -- no adjustment other than the 

11 weighting adjustment that Professor Frankel did 

12 across all the survey results. 

13 

14 

Q. Okay. And were you aware that in 

connection with the Canadian programming, there 

15 are certain Devotional programs that are 

16 allocable to the Devotional Claimant category 

17 that are carried on Canadian signals? Were you 

18 aware of that? 

19 

20 

A. 

Q. 

I was not aware of that. 

And to the extent that that is 

21 established in the record, would there be some 

22 adjustment of the Canadian share for the 

23 Devotional category as a result of that? 

24 MR. OLANIRAN : Objection, Your Honor. 

25 It is outside the scope of his testimony. 
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MR. LUTZKER: The questionnaire 

provides for Canadian programming and it 

3 identifies Canadian programming without 
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4 breaking it into any other categories. And, as 

5 I understand the results, they are allocable 

6 entirely to the Canadian category. 

7 And, as a result, I would like him to 

8 clarify whether, in light of the fact that 

9 there are other category programming on 

10 Canadian stations, that some portion of that 

11 may need to be adjusted. 

12 MR. OLANIRAN: Your Honor, it is -- he 

13 never addressed this anywhere in his testimony. 

14 

15 

To the extent Mr. Lutzker wishes to analyze the 

content of the programming, I think this is the 

16 wrong witness. 

17 JUDGE BARNETT: I am going to allow 

18 it. He surveyed specifically for Canadian 

19 programming so I think he can answer that 

20 question. Overruled. 

21 THE WITNESS: Can I ask you to repeat 

22 the question, please? 

23 BY MR. LUTZKER: 

24 Q . Well, sure. Just to the extent that 

25 there are other category programings, like 
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1 Devotional programming, within the Canadian 

2 programming content that you surveyed, would it 

3 be appropriate to make some adjustment in favor 

4 of the other categories that appear on Canadian 

5 stations? 

6 A. The only thing I know in answer to 

7 your -- partial answer to your question is that 

8 all of that would have been included in the 

9 allocation to the Canada -- the Canadian 

10 programming. 

11 Whether there should be an adjustment 

12 or not, I don 1 t know in terms of the whole 

13 process of this proceeding or not. 

14 

15 

Q . And you don't - - you don't try to 

break out whether there should be an adjustment 

16 in the Canadian category? 

17 

18 

A. 

Q. 

No. 

Okay. Thank you. 

19 Now, the Horowitz survey does 

20 specifically address the issue of 

21 non-compensable programming on WGNA; is that 

22 correct? 

23 

24 

A . 

Q. 

Yes. 

And the design is to particularly 

25 address the portion of non-compensable content 
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1 that's allocable both to Devotional category 

2 and the Program Supplier category in 

3 particular; is that correct? 

4 A. Could you repeat that, please? Since 

5 you brought in the others, I got a little 

6 confused. 

7 Q. Yeah. Well, did you understand that 

8 the purpose of addressing non-compensable 

9 content on WGNA was designed primarily to 

10 isolate and identify non-compensable content 

11 particularly addressing the Devotional category 

12 and the Program Supplier category? 

13 

14 

A. 

Q. 

Yes. 

And would it be true that your survey 

15 did, in fact, address not only the 

16 non-compensable issue on WGN-only systems, 

17 systems that only carried WGNA, but also 

18 carried WGNA and other signals? 

19 

20 

A. 

Q. 

Yes. 

And those results are fully 

21 incorporated into your final weighted survey 

22 results; is that correct? 

23 

24 

A. 

Q. 

Yes, they are. 

And in that regard, your survey would 

25 not require any further adjustment of the 
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1 Devotional category or Program Supplier 

2 category to accommodate systems that carry WGNA 

3 along with other signals? 

4 

5 

A . 

Q. 

Would not be required. 

Would not require any you would not 

6 require any further adjustment of the 

7 Devotional category and the Program Supplier 

8 category for systems that carried WGNA and 

9 other signals? 

10 

11 

A. 

Q. 

Correct. 

Okay. Now, assuming that the Judges 

12 do view the survey, your survey and any other 

13 surveys in this proceeding of cable operators 

14 as providing very useful, perhaps the most 

15 useful evidence relating to the relative 

16 marketplace value of shares among the parties 

17 in this proceeding, do I understand you to say 

18 that the Horowitz survey is both valid and the 

19 most reliable survey offered into evidence in 

20 this proceeding? 

21 

22 

A. 

Q. 

Yes . 

Now I would like to just turn to page 

23 16 of your testimony. 

24 

25 

JUDGE STRICKLER: Direct? 

MR. LUTZKER: Of the direct testimony, 
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1 yes. And this is in Exhibit 6012 on page 16. 

2 

3 

BY MR. LUTZKER: 

Q. Now, do I understand -- do you have 

4 that? 

5 

6 

A. 

Q . 

Yes, I do. 

Okay. Do I understand that the 

7 weighted percentages set forth in Table 3.2 

8 constitute the proper allocation of shares in 

9 this proceeding based on your Horowitz survey? 

10 

11 

A. 

Q. 

Yes. 

And in that table you indicate the 

12 shares for the Devotional category range from 

13 3.8 to 5.92 percent during the four-year 

14 

15 

16 

17 

period; is that correct? 

A. 

Q. 

Yes. 

Okay. Thank you . 

MR. LUTZKER: I have no further 

18 questions. 

19 JUDGE BARNETT: Mr. Garrett? 

20 CROSS-EXAMINATION 

21 · BY MR. GARRETT: 

22 Q . Good morning, Mr . Horowitz. My name 

23 is Bob Garrett and I represent the Joint Sports 

24 Claimants. 

25 A. Good morning. 
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2 

Q. A couple of housekeeping matters. 

First, I would like to give you some 

3 cross-examination binders that have various 

4 materials that we may be referring to. 

5 MR. GARRETT: May I approach the 

6 witness, Your Honor? 

7 JUDGE BARNETT: You may. 

8 BY MR. GARRETT: 

4174 

9 

10 

11 

Q. 

A. 

I believe we have two binders for you. 

Okay. 

MR. GARRETT: Your Honor, as another 

12 housekeeping matter, we have several exhibits 

13 that I would like to move into admission. I 

14 

15 

have conferred with our colleagues here and I 

don't believe anyone has any objections. 

16 They are Exhibit Numbers 1133 through 

17 1145 inclusive. 

18 JUDGE BARNETT: 1133 through 1145 

19 inclusive are admitted. 

20 (Exhibit Numbers 1133, 1134, 1135, 

21 1136, 1137, 1138, 1139, 1140, 1141, 1142, 1143, 

22 1144, 1145 were marked and received into 

23 evidence.) 

24 MR. GARRETT: Thank you, ma'am. 

25 BY MR. GARRETT: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. Mr. Horowitz, let's begin by turning 

to page 22 of your written direct testimony. 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Do I find that in the binder or -

Yes. 

I should bring up my own? 

It should be the first tab. 

Number l? 

Number 1. 

6012, direct testimony? 

Yes, sir. 

And page? I'm sorry. 

22. 

Okay. 

Now, I want to just focus on that 

15 ca~ryover paragraph up at the top beginning 

16 "the buyer. 11 Do you see that? 

17 A. Carryover paragraph that starts with 

18 11 i.e., the cable system"? 

19 Q. 

20 actually. 

21 

22 

A. 

Q. 

Right. And the next sentence there 

Oh, I see, yes. 

It says, "the buyer or decision-maker 

23 in these operator surveys is an intermediary 

24 whose purpose is to bring subscribers the value 

25 that they actually pay for when subscribing to 
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1 cable service. Done well, such a survey may 

2 illuminate the criterion by which to allocate 

3 royalties. 11 

4 Do you see that? 

5 

6 

A. 

Q. 

7 that? 

Yes . 

Can you tell me what you meant by 

8 A. I meant that if we ' re going to use a 

9 survey, we should think about what it is that 

10 we ' re doing, and that -- in this case the 

11 operator was an intermediary for the 

12 subscriber. We're asking him to stand in and 

13 tell us about value to their subscribers. In 

14 his case value for subscriber acquisition and 

15 retention. 

16 Q. Okay. I know you in your written 

17 testimony express a preference for viewing 

18 data, correct? 

19 A . Yes, I have said that viewing data 

20 ought to be a part of this proceeding in 

21 several places, I think. 

22 Q. Assume for the moment that there is no 

23 viewing study. Assume we have a hypothetical 

24 hearing where no such study has been admitted. 

25 Okay? 
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Okay, no viewing . 1 

2 

A. 

Q. And all we have is your survey. Got 

3 that? 

4 

5 

A. 

Q. 

Yes. 

Can the Judges rely upon your survey 

6 in order to determine the relative market 

7 values of each of the different agreed 

8 categories of programming? 

9 A. They can rely on it. I think it is a 

10 compromise over having the behavioral data 

11 that's needed to back up those assessments by 

12 the stand-in operator. 

13 

14 

Q. You believe your survey shows the 

relative fair market value of the different 

15 categories of programming in this proceeding? 

16 A. The survey does the best job it can of 

17 getting the valuation by these proxies. 

18 Q. It says: 11 Done well, such a survey 

19 may illuminate the criterion by which to 

20 allocate royalties." Correct? 

21 

22 

A. 

Q. 

Yes. 

And you believe your survey was done 

23 well, don't you? 

24 

25 

A. 

Q. 

Yes. 

And so you believe that your survey 
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1 can all ocate -- I'm sorry, illuminate the 

2 criterion by which to allocate royalties, 

3 correct? 

A. Yes. 4 

5 Q. And it can show relative fair market 

6 values of the different program categories in 

7 this proceeding? 

8 A. It can show the criteria. It can be 

9 used for that. 

10 Q. Thank you. And as I understand it, 

11 you started with the 2004-'05 Bortz survey, 

12 correct? 

13 

14 

A. 

Q. 

Yes. 

And you followed certain of the 

15 methodology of that survey but made 

16 improvements to it? 

17 

18 

A. 

Q. 

Yes . 

Okay. And you later recognized that 

19 the Bortz had also changed portions of its 

20 methodology between 2004-'05 and 2010-'13? 

21 

22 

23 

A . 

Q. 

A. 

Changed its survey, yeah . 

Changed its methodology in part? 

I don't know at this moment about 

24 changes in methodology. 

25 Q. You think it changed its 
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3 

A. 

Q. 

Yeah. 

Okay. And you think those changes 

4179 

4 actually made the survey worse, as I understand 

5 it? 

6 

7 

A. 

Q. 

Yeah. 

Okay. So let me go to slide 1, Geoff, 

8 which is taken from your written direct 

9 testimony at 16. I think this was the same 

10 chart that Mr. Lutzker was referring to. 

11 Do you have that before you? 

A. 

Q. 

Yes. 

And so this shows the relative 

12 

13 

14 a l locations to each of the different program 

15 categories identified on the left-hand side, 

16 correct? 

17 

18 

A. 

Q. 

Yes. 

And I'm going to focus for a moment 

19 here on the live coverage of professional and 

20 college team sports. Do you see that? 

21 A. Yes. 

22 Q. And just for simplicity purposes this 

23 morning, let 1 s refer to that as JSC. 

24 A. JSC. 

25 Q. So on average, across all four years, 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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( 
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respondent -- well,·in each of the four years, 

it is corre~t, is it not, that the respondents 

gave their highest allocation to the JSC 

category? 

A . Compared to any other individual row, 

yes. 

Q. And that -- we will go all the way 

over to the right. 2010 it was 31.94 percent? 

A. Yes. 

Q. And then in 2011, 27.13 percent, 

correct? 

A. Yes. 

Q. And in 2012, 25.5 percent? 

A. Yes. 

Q. And in 2013, 35.28 percent? 

A. Yes . 

Q. And that averages to approximately 

30 percent over all four years? 

A. Okay. 

Q. And it is the highest valuation in 

each of these years by 9 to 10 percentage 

points, correct? 

A. Yes, compared to any other individual 

row, yes . 

Q. Okay. Let me turn to slide 2. Do you 
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1 recognize this as the results of the Bortz 

study for 2010 through '13? 2 

3 A. I don't recognize it, but that's what 

4 it is labeled as on this . 

5 Q. Okay. Well, are you aware that the 

6 Bortz study also found that the JSC category 

7 was the most highly valued category in each of 

8 the four years? 

9 

10 

A . 

Q. 

Yes. 

And it was generally the highest by a 

11 considerable margin, correct? 

12 

13 

14 

A . 

Q. 

Yes. 

Now, your survey also asked the 

respondents about the importance of the 

15 different categories of programming to 

1 6 subscribers, correct? 

17 

18 

A. 

Q. 

Um-hum, yes. 

So we can just switch to slide 3. And 

19 this is the question that you asked, taken from 

20 your written direct testimony at page 29. 

21 

22 

A. 

Q . 

Yes. 

It says: "We have been discussing the 

23 several types of programming on your distant 

24 television station, and using a 1 to 5 scale, 

25 where 1 means not important at all and 5 means 
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1 very important, please tell me how important 

2 you think each of the following types of 

3 programming on these distant television 

4 stations is to your subscribers." 

5 Did I read that right? 

Yes. 6 

7 

A. 

Q. And if we go to the next slide, we see 

8 that the JSC category received the highest 

9 ratings; is that correct? 

10 

11 

A. 

Q. 

Yes. 

This is the slide here that just shows 

12 for 2010 but the results of all four years are 

13 the same, correct? Well, they are not the 

14 same. They are the same in the sense that JSC 

15 is rated as the most important category to the 

16 respondent subscribers, correct? 

17 

18 

A. 

Q . 

19 correct? 

20 

21 

A. 

Q . 

Yes. 

So in 2010, it was 84 percent, 

Yes. 

And the next highest category would 

22 have been syndicated series at 33 percent, 

23 correct? 

24 

25 

A. 

Q. 

Yes. 

And if we go to your - - and we don't 
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1 need to do that now, but we can go to your 

2 well, actually, let's go to your testimony at 

3 page 19 and 20. That's your written direct 

4 testimony. 

5 And these are the tables here for each 

6 of the other years, 2011, 2012, and 2013, 

7 correct? 

8 A. Why am I not seeing this? This is my 

9 fault. 

10 Q. Let's go to page 19 up at the top. We 

11 have Table 6.1. 

Better. 12 

13 

14 

15 

A. 

Q. And we see respondents' perceived 

importance to subscribers. 

A. Yes. Now I see the year. I just 

16 didn't pick it up on mine. 

17 Q. And so in 2013, again, sports is the 

18 the JSC category is the highest at 

19 64 percent, correct? 

20 

21 

22 

23 

24 

25 

A . 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And if we go to the next table, 

Yes. 

- - is that 73 percent, correct? 

Yes. 

And if we go to Table 6.3, it is 
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1 83 percent? 

2 

3 

A. 

Q . 

Yes. 

And Table 4, which was the slide we 

4 had up a moment ago, it was 84 percent, 

5 correct? 

A. Yes. 

4184 

6 

7 Q. Now, the results that I just cited to 

8 you are consistent with the results for a 

9 similar question in the 2010- ' 13 Bortz surveys, 

10 are they not? 

11 A. You are saying the results are similar 

12 to 

13 Q. The Bortz 2010 through 1 13 surveys 

14 

15 

asked questions about the importance of 

particular categories of programming. Do you 

16 recall that? 

17 

18 

A. 

Q. 

Yes. 

And the results that they received 

19 were consistent with the results that you 

20 received, correct? 

21 A. The results are different but 

22 consistent. They asked a different question. 

23 Q. 

24 correct? 

25 A. 

~hey asked a rank order question, 

Um- hum. 
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1 

2 

Q. And you said, I think earlier, that a 

rank order question and your ratings question 

3 are just two different ways --

4 

5 

A. 

Q. 

Legitimate choices. 

But they are both well recognized in 

6 the industry, correct? 

7 

8 

A. 

Q. 

Yeah. 

So let's just go to slide 5. And so 

9 here we see the results for all four years. 

10 Slide 5, by the way, is Table 4-8 taken from 

11 the Bortz report, Exhibit 1001, at page 51. 

12 

13 

14 

15 

16 

A. 

Q. 

Um-hum. 

And in this particular question, lower 

is better, right, if 1 is most important? 

A. 

Q. 

By rank, yes. 

Okay. So, again, live professional 

17 and college team sports ranks the highest of 

18 all the categories in each of the four years of 

19 the Bortz survey, correct? 

20 

21 

A. 

Q. 

Yes. 

And switch to slide 6. So we're clear 

22 on what that represents, it says now: I'd like 

23 to ask you - - I'm sorry, this is the Bortz 

24 survey Question 2b for which the previous slide 

25 had presented the results. 
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And it says: "Now, I'd like to ask 

you how important it was for your system to 

3 offer certain categories of programming that 

4 are carried by these stations." Right? 

5 

6 

7 

8 

A . 

Q . 

A. 

Q. 

Um-hum. 

I 1 m sorry? 

Yes, I follow. 

And, as you said, the results, the 

9 Bortz Question 2b are similar to your 

10 importance form of question? 

11 A. In a directional sense that you are 

12 pointing them out, one is first rank and one 

4186 

13 was 60 or 70 or 80 percent importance. Other 

14 

15 

than that, the two numbers are not comparable. 

Q. Okay. But regardless of which 

16 particular methodological choice you make here, 

17 whether it is a rating or whether it is a 

18 ranking, sports or JSC is going to rank Number 

19 1? 

20 A. It had the highest importance rating 

21 in the Horowitz survey and it has the highest 

22 rank in this survey. 

23 

24 

Q. Got it . Thanks. 

Incidentally, this is a question that 

25 occurred to me. You have done just a ton of 
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1 surveys here in the media industry, including 

2 

3 

4 

5 

6 

cable television industry. Correct? 

A. 

Q. 

A . 

Q. 

Yes. 

Over 30 years, correct? 

Yes. 

Have you done other surveys of cable 

7 executives in the past? 

8 

9 

A. 

Q. 

Yes . 

Why do cable executives participate in 

10 surveys like this? 

11 A. They are cooperative. We tap into 

12 their expertise, and we pay them an honorarium. 

Q. Okay. And that's the only reason? Do 13 

14 they have an interest in having good, solid 

15 research done in the industry they can value 

16 off of? 

17 A. They would in this case. Nobody is 

18 offering them the report or access to these --

19 

20 

21 

22 

23 

Q . 

A. 

Q. 

A. 

Okay. 

-- data. 

But in other cases that you have done 

Sometimes there is -- it is used as an 

24 incentive that we will provide a summary of the 

25 data that you are participating in, and that's 
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1 often a very effective incentive. 

2 Q. Okay. You responded to a number of 

3 the criticisms that, I guess, the JSC experts 

4 had. And I would like to just focus for a 

5 moment here on some of the criticisms that the 

6 Program Suppliers witnesses have of your 

7 survey. 

8 Did you review the testimony of Dr. 

9 Steckel in this proceeding? 

10 

11 

A. 

Q. 

I reviewed Dr. Steckel's briefly. 

Briefly, okay. And his testimony is 

12 Exhibit 6014, which should be tab -- it is in 

13 the pocket of the first binder. 

14 

15 

A. 

Q . 

Oh, I see. 

So, Geoff, if we could just bring that 

16 up for a second. 

17 And I would ask you to turn to page 7. 

18 

19 

A. 

Q. 

Okay, I'm there. 

Dr. Steckel says, under Summary of 

20 Conclusions, 1, "neither the Bortz survey nor 

21 the Horowitz survey is sufficiently capable of 

22 assisting the Judges in determining the 

23 relative market value of the programming at 

24 issue in this proceeding. 11 

25 Do you see that? 
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3 

A. 

Q . 

A. 

Yes, I do. 

Do you agree with that? 

I think Dr. Steckel has a strong 

4 opinion about whether these respondents can 

5 can perform with any degree of accuracy or 

6 knowledge the constant sum question. 

4189 

7 Q. But I am asking for your opinion . I 

8 know what Dr. Steckel thinks. The question is, 

9 do you 

10 A. I have already stated that survey data 

11 is insufficient for allocating value. There is 

12 behavioral data available out there that can be 

13 used in conjunction with survey data to come up 

14 with a fair allocation. 

15 Q. In our hypothetical hearing here, 

16 where there is no such viewing data and no 

17 weight is given to that data. 

18 A. I think it is a tough decision, it 

19 would be a tough decision on the part of the 

20 Tribunal, to actually just accept the constant 

21 sum data as it, when I know that viewing data 

22 exists. 

23 Q. Okay. Now, you testified earlier that 

24 there were certain improvements that you made 

25 in the Bortz survey, correct? 
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Yes. 1 

2 

A. 

Q. And one of those improvements was to 

3 add an "other sports" category, correct? 

4 

5 

A. 

Q. 

Yes. 

And "other sports" intended to reflect 

6 those sports programs that did not fall within 

7 the live professional and collegiate team 

8 sports category, correct? 

9 

10 

A. 

Q . 

Yes. 

And you considered all such "other 

11 sports" to be within the Program Suppliers 

12 category, correct? 

A. I have come -- I have come to learn 13 

14 there is some programs in sports that are in a 

15 different category. 

16 Q. Okay. Let me just -- Geoff, could you 

17 pull up that November 25th order here. And I 

18 want to focus not on the Commercial Television 

19 Claimants category but on the Program Suppliers 

20 category . Can you do that? 

21 So this is the description of agreed 

22 categories of Claimants in this proceeding. 

23 Let's actually go up to Program Suppliers, 

24 Geoff. 

25 Did you review this order, by the way, 
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1 before you engaged in the process of designing 

2 

3 

4 

the survey? 

A. 

Q. 

I did not personally review it. 

Okay. This defines the Program 

5 Suppliers category as syndicated, series, 

6 specials, and movies, except those included in 

7 the Devotional Claimants category. And then it 

8 goes on to have a further definition. 

9 You have not seen this definition 

10 before? 

11 A. I have not seen this definition in 

12 this form. 

13 

14 

Q. Is it clear, I guess it is from 

reading this, that there is no reference in it 

15 to "other sports, 11 is there? 

16 A. There is no reference in this 

17 paragraph to "other sports." 

18 Q. To be within the Program Suppliers 

19 category, "other sports" would have to be a 

20 syndicated series, specials, and movies, 

21 correct? 

22 A. I don't know. I don't personally know 

23 where "other sports" fits under those layman's 

24 interpretation of these . It is not -- it would 

25 not include sports. 
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1 

2 

Q. Okay. It is fair to say that within 

the category syndicated series, specials, and 

3 movies, there are a number of different types 

4 of programs, correct? 

5 A. Fair to say, yes. 

6 Q. So, as a matter of fact, in your 

7 survey, if we can just quickly go to your 

8 testimony, page 36 as an example here, and down 

9 at the bottom. 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes. 

Small b there, syndicated series. 

Um-hum. 

It says, "syndicated series such as 

sitcoms, dramas, children's shows, talk shows, 

15 reality shows, game shows, and other series 

16 broadcast on" -- and then you would list the 

17 station, correct? 

18 

19 

A. 

Q. 

Yes. 

So these are some of the different 

20 types of syndicated series, sitcoms, right? 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A . 

Yes. 

And dramas? 

Yes. 

And children's shows? 

Yes . 
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1 

2 

Q. Right? And so forth, all right. You 

created a separate category here for "other 

3 sports" in your survey, correct? 

4 

5 

A . 

Q. 

Yes. 

Did you give any consideration to just 

6 simply listing 11 other sports" as -- I 'm sorry, 

7 Geoff. Could you put that back up? 

8 Syndicated series, such as sitcoms, 

9 dramas, children's shows, talk shows, reality 

10 shows, game shows, other sports, did you give 

11 any consideration to that? 

12 A. Did not give any consideration to 

13 doing that . 

14 JUDGE STRICKLER: The Program 

15 Suppliers category in the Bortz survey makes 

16 in its list includes specials. Given your 

17 expertise in the industry, what does specials 

18 mean? 

19 THE WITNESS: Specials would mean 

20 things like award shows or one-time events or 

21 one - time concerts of content like that and are 

22 not part of a series or known category of other 

23 types of content . 

24 JUDGE STRICKLER: Thank you. 

25 BY MR. GARRETT: 
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3 

4 

Q. Infomercials are also a type of 

syndicated series, correct? 

A. 

Q. 

I -- I don 1 t know. 

Did you give any consideration to 

4194 

5 creating a separate category for infomercials? 

6 

7 

A . 

Q. 

Did not. 

In Ms. Saunders 1 testimony in this 

8 proceeding, she also goes through the various 

9 types of programs that come within the Program 

10 Suppliers category. 

11 And one of the things she refers to is 

12 news programs. 

13 

14 

A. 

Q. 

She refers to news programs? 

News programs . Are you aware that 

15 those also come within the - - some of them come 

16 within the Program Suppliers category? 

17 

18 

A . 

Q . 

No. 

It looks l ike The McLaughlin Group, 

19 Wall Street Journal Report, are you familiar 

20 with those programs? 

21 

22 

A. 

Q. 

I have heard of those programs. 

Okay. Now I ask you to turn for a 

23 moment to the Exhibit 1002, which is Mr. 

24 Trautman's written direct testimony, which I 

25 believe is Tab 4 in your binder . 
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1 

2 

3 

A. I see 1002. I am flipping the pages. 

And, yes, I see that. 

Q. And let me ask you to go to page 17. 

4 That first full paragraph there, the first 

5 sentence, · Mr. Trautman says that there were 691 

6 respondents who you asked to value other --

7 other sports. 

8 Do you see that? 

9 

10 

A. 

Q. 

Half the 691 -- yes, I do see that. 

All right. That -- that -- you have 

11 no reason to dispute that number as being 

12 correct, do you? 

13 A. I don't have any reason to dispute it, 

14 but ·it is - - it is not clear what this number 

15 represents, though. 

16 Q. Well, I think the way I am reading it, 

17 and you tell me if I am wrong here, that you 

18 had 691 survey respondents who you asked to 

19 value or give value to the 11 other sports 11 

20 category? 

21 A. This is not in any single year, 

22 though. 

23 Q. No, this is over the period 2010 

24 through '13. 

25 A. Okay. All right. 

Heritage Reporting Corporation 
(202) 628-4888 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

1 

2 
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Q. 

A. 

Q. 

Does that sound about right to you? 

Yes, sounds about right. 

And he says that about 308 of those 

4 respondents carried WGNA as their only 

5 commercial distant signal . Do you see that? 

6 

7 

8 

9 

Yes . 

Does that sound right to you? 

I have no reason to dispute that 

Okay. 

number. 

4196 

10 

11 

A. 

Q. 

A. 

Q . 

A. 

Q. So for those 308 respondents, the only 

12 commercial distant signal that they carried was 

13 WGNA, right? 

14 

15 

A. 

Q. 

Yes. 

And he goes on to say that WGNA 

16 televised less than two hours per year of 

17 compensable other sports programming during 

18 that period. 

19 Do you see that? 

20 A. 

21 yes. 

22 Q. 

23 that? 

24 

25 

A. 

Q. 

I see that, that part of the sentence, 

And do you have any basis to dispute 

No. 

At the time that you were designing 
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1 your questionnaire or questionnaires, were you 

2 aware that there was less than -- there was two 

3 hours or less of "other sports" programming on 

4 WGNA? 

s 

6 

7 

8 

A. 

Q . 

A. 

Q . 

No. 

Have you since become aware of that? 

I have since become aware of that. 

And do you have any basis to dispute 

9 that number? 

10 

11 

A. 

Q. 

No. 

Had you known that there was less than 

12 two hours of compensable "other sports" 

13 programming on WGNA during these years, would 

14 

15 

16 

you have designed your survey to ask those 

respondents carrying WGNA about "other sports"? 

A. I would have asked the other sports 

17 value. 

18 Q. Even with only two hours or less per 

19 year? 

20 A. Even with only two hours or less per 

21 year. 

22 Q. And in one year it was 30 minutes. 

23 You would still have asked the question to 

24 value the other sports? 

25 A. That fact in and of itself would not 
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1 preclude asking the question. 

2 Q. Okay. The "other sports" in years 

3 2011, 2012, and 2013 consisted of a single 

4 horse race. Are you aware of that? 

5 

6 

A. I'm not aware of that per se. 

JUDGE STRICKLER: You said before, 

4198 

7 when I was asking you questions, you said the 

8 examples of other sports were provided to you 

9 by Program Suppliers. Is that correct? 

10 THE WITNESS: That is correct. 

11 JUDGE STRICKLER: But it was your 

12 decision rather than your client's decision to 

13 have another sports programming category? 

14 

15 

THE WITNESS: The other sports 

category was discussed as a design improvement 

16 to the survey among the group of us working on 

17 the survey . 

18 JUDGE STRICKLER: Was it your 

19 independent opinion that it should be a 

20 separate category? 

21 THE WITNESS: Yes, since sports were 

22 not included -- this kind of sports was not 

23 included anywhere else. 

24 JUDGE STRICKLER: Thank you. 

25 BY MR. GARRETT: 
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1 

2 

Q. And in formulating that opinion, did 

you do any kind of research or analysis or 

3 request any type of information as to how much 

4 other sports programming there was on WGNA or 

5 any other signal? 

6 

7 

8 

A. 

Q. 

A. 

No, I did not. 

It didn't make any difference to you? 

It didn't make any difference to me as 

9 a survey predictor. 

10 Q. Okay. Let me go - - let's stay on page 

11 17. We're going to go to the second paragraph, 

12 the second sentence. 

13 

14 

A. 

Q. 

Yes, I see that. 

It says: There was no compensable 

15 "other sports" on WGNA during 2010 through '13 

16 other than two hours of WWE Superstars in 2013 

17 -- I'm sorry, in 2010 . 

18 Do you see that? 

19 

20 

A. 

Q. 

Um-hum. 

Were you aware of that fact when you 

21 were designing your 2010 survey? 

22 

23 

A. 

Q. 

No. 

Because it didn't make any difference 

24 to you or not , how much or how little 

25 programming was actually in the "other sports" 
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1 category? 

2 A. The -- the programming category was 

3 provided to me by the MPAA. 

4 Q. And you didn't ask them whether or how 

5 much of that programming was actually on WGNA? 

6 

7 

A . 

Q. 

No, I didn't. 

Because you decided it didn't make any 

8 difference to you how much or how little? 

9 

10 

A. 

Q. 

Yes. 

Okay. Now, you used WWE Superstars as 

11 an example of "other sports" in 2010, correct? 

12 

13 

14 

15 

16 

A. 

Q. 

Yes. 

Were you aware of any other 

programming on -- "other sports" programming on 

WGNA in 2010 besides WWE Superstars? 

A. No. I shouldn't say no. This is from 

17 recall now. Whatever examples were provided of 

18 the programming is what we included in the 

19 survey. 

20 So was there another? Maybe there 

21 was. I would have to look through and we could 

22 go through it. 

23 Q . Well, that's my question. You said in 

24 the 2010 survey that WWE Superstars is an 

25 example of "other sports" on WGNA, correct? 
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Yes . 1 

2 

A. 

Q. What other "other sports" were there 

3 on WGNA in 2010, if this is an example? 

4 A. The only ones that I would know about 

5 were ones that were put as examples. in our 

6 survey . So I would have to look to see if 

7 there were any others in our survey besides 

8 that. 

9 Q. All right. Well, let ' s go to your 

10 questionnaire for 2010. I am going to use one 

11 of the exhibits that we have. 

12 For the record, 1133, 1134, 1135, and 

13 1136 are the actual questionnaires. Well, 

14 

15 

16 

17 

18 

19 

20 

rather than me telling you, let me ask you to 

turn to 1133. 

A. 

Q. 

A . 

Q. 

Do you have that, Mr. Horowitz? 

1 1 

It should be Tab 9. 

I have 1133. 

That's the 2010 cable operator 

21 questionnaire. Do you see it? 

22 

23 

24 

25 

A. 

Q. 

A . 

Q. 

Yes. 

Do you have that before you? 

Yes . 

And I know that you had included as an 
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1 appendix to your report sort of a compilation 

2 of the different survey questions for 2013,' 

3 correct? 

4 

5 

A. 

Q. 

Yes. 

And in discovery you had produced to 

6 us the full questionnaire for each of the five 

7 types of systems that you had surveyed, 

8 correct? 

9 

10 

A. 

Q. 

Yes. 

All right. So if we go to 2010, we 

11 see that the first six pages is a complete 2010 

12 cable operator questionnaire for Canadian-only 

13 systems, correct? 

14 

15 

A . 

Q. 

Yes. 

And if we skip ahead to what really is 

16 the seventh page, we have the complete 2010 

17 cable operator questionnaire for your 

18 non-network carrying stations. It says 

19 stations, but it really- means systems, correct? 

20 

21 

A. 

Q. 

Yes. 

Then if we go a little further in, we 

22 will see that we have the questionnaire for 

23 your PBS-only systems, your network carrying 

24 systems, and then finally at the end the 

25 WGN-only systems. Do you see that? 
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Yes . 1 

2 

A. 

Q. So let me ask Geoff to just bring up 

3 that last, I believe it is a tab, the 2010 

4 cable operator questionnaire for WGN-only 

5 systems. And we will go over to page 4. 

6 Just so we're clear, this is the form 

7 of the questionnaire that you would have 

8 administered to a cable operator whose only 

9 distant signal was WGNA, correct? 

10 

11 

A. 

Q . 

Yes. 

And on page 4 -- well, actually, let's 

12 go to page 5, where we get to the constant sum 

13 question. 

14 

15 

A. 

Q. 

Yes . 

Number 6 there. That's the constant 

16 sum question, correct? 

17 

18 

A. 

Q. 

Um-hum. 

And if we scroll down, I guess 

19 actually we have to go over to the next page. 

20 

21 

A. 

Q. 

Yes. 

Your category description is "other 

22 sports programming broadcast on" but it's 

23 broadcast on WGNA, right, that's what you would 

24 put there? 

25 A. Yes. 
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4 

Q. And then examples include WWE 

Superstars. Do you see that? 

A. Yes. 

Q. Did you ask MPAA whether there were 

4204 

5 other sports besides WWE Superstars on WGNA in 

6 2010? 

7 

8 

A. 

Q . 

We did not. 

Were you aware that WWE Superstars was 

9 shown both on a compensable and a 

10 non-compensable basis on WGNA during 2010? 

11 

12 

A. 

Q. 

Was I aware, no. 

Let me go, Geoff, switch back to Mr. 

13 Trautman's testimony, page 17. 

14 

15 

A. 

Q. 

What exhibit is that? 

I'm sorry, this is 1001, which will 

16 also be up on the screen there for you. 

17 

18 

A. 

Q. 

Yes, I see that. 

Page 17. I think we have the wrong 

19 one up on the screen here, Geoff. This is --

20 1002. My fault. My fault. Sorry. 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

1002 is the exhibit? I ' m sorry. 

So page 17 down near the bottom. 

Yes. 

And he says about four lines up, "the 

25 2010 reference to wrestling as an example was 
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1 particularly problematic because WGNA did 

2 televise 138 episodes of WWE Superstars in 2010 

3 on a non-compensable basis." 

4 Do you see that? 

5 

6 

A. 

Q. 

Yes . 

All right. Do you have any basis to 

7 dispute that? 

8 

9 

10 

11 

12 

13 

14 

A. No. 

Q. Did you ask the MPAA whether the 

example that you gave was an example of a 

program that was actually shown both on a 

compensable and non-compensable basis? 

A. 

Q. 

No. 

And the way you dealt with this, as I 

15 understand it, is you instructed the 

16 respondents to disregard any programming that 

17 would have been blacked out; is that correct? 

18 

19 

A . 

Q. 

Yes. 

And what is the basis for concluding 

20 that the respondents would have known that 138 

21 episodes of WWE had been blacked out on WGNA 

22 and that only two of those total 140 episodes 

23 were actually compensable? 

24 A . As you have picked out an extreme 

25 example, and -- but it fits under the category 
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1 

2 

3 

of what these respondents were expected to do 

in answering everyone's survey. 

Q. Well, you referred to it as an extreme 

4 example, but, once again, this is the survey 

S that was administered to all of the respondents 

6 who carried WGNA- only, correct? 

7 

8 

A. 

Q. 

Yes. 

And approximately 30 percent of your 

9 respondents were respondents who carried WGNA 

10 only, correct? 

11 

12 

A. 

Q. 

Yes. 

And so in all cases, for those 

13 respondents, they were told that an example of 

14 

15 

16 

"other sports" was WWE Superstars, correct? 

A. 

Q . 

Yes. 

And WWE Superstars was, in fact, 

17 retransmitted -- was not retransmitted on the 

18 WGNA signal on a compensable basis, correct? 

19 

20 

A. 

Q. 

Other than two, is that what -

Other than -- 140 total. Two were 

21 retransmitted on a compensable basis, correct? 

22 

23 

A. 

Q. 

And your question is? 

I have this problem. What is the 

24 basis for your concluding that those 

25 respondents would have understood, simply by 
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1 being instructed to disregard the blacked- out 

2 , programming, that only two of the 140 episodes 

3 of WWE Superstars were compensable? 

4 A. Our assumptions were about respondents 

5 in the entire survey about being able to know 

6 what was compensable and non-compensable, what 

7 programs are carried and not. 

8 Q. And how to value those programs, too, 

9 I assume? 

10 

11 

A. 

Q. 

I'm sorry? 

Your assumption was also that they 

12 knew how to value the different types of 

13 programming? 

14 

1 5 

16 

A. 

value 

Q. 

Yes, would be incorporated into their 

the value of that programming, yes. 

Because that ' s their job, that's their 

17 business, knowing how to place value on 

18 different types of programming, correct? 

19 A. Yes. 

20 MR. OLANIRAN: I don't have an 

21 objection this time. I just wondered if Mr. 

22 Horowitz could move a little bit closer to the 

23 microphone so we could hear him. 

24 

25 

JUDGE BARNETT: Thank you. 

MR. GARRETT: I'll tell you what he 
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1 said. 

2 MR. OLANIRAN: That's what I was 

3 afraid of. 

4 {Laughter.) 

5 MR. GARRETT: Your Honor, I don't want 

6 to impose on timing here, but if you want to 

7 take a lunch break, this is fine now or I will 

8 keep going ahead, too. 

9 

10 have? 

11 

12 

JUDGE BARNETT: How much more do you 

MR. GARRETT: Probably an hour. 

JUDGE BARNETT: In that case, why 

13 don't we -- is this good? I take it this is a 

14 

15 

good place to take a break? 

MR. GARRETT: Otherwise I would be 

16 fumbling through my papers here, Your Honor. 

17 JUDGE BARNETT: We don't want to watch 

18 the fumbling. 

19 JUDGE STRICKLER: You can fumble after 

20 lunch. 

21 MR. GARRETT: Hopefully that won't 

22 happen. I will have it all in order by then . 

23 JUDGE BARNETT: We will reconvene at 

24 12:55. 

25 (Whereupon, at 11:56 a.m., a lunch recess was 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

taken.) 
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6 

AFTERNOON SESSION 

(1 : 00 p.m. ) 

JUDGE BARNETT: Pl ease be seated. 

Mr. Garrett? 

MR. GARRETT: Thank you, ma'am. 

JUDGE BARNETT : You may now fumble 

7 through your papers. 

4210 

8 MR . GARRETT : I am done fumbling, and 

9 I think I reduced my time estimate here. It ' s 

10 good news. 

11 BY MR. GARRETT: 

12 

13 

14 

Q. 

A. 

Q. 

Good afternoon, Mr. Horowitz. 

Good afternoon . 

Before we broke, we were talking about 

15 the selection of particular examples. Do you 

16 recall that? 

17 

18 

A. 

Q. 

Yes. 

And as I understand it, just to recap 

19 here, it was the MPAA who provided you with the 

20 examples for each of the different program 

21 categories in your survey, correct? 

22 

23 

A. 

Q . 

Yes. 

And that fact is not in your report 

24 any place, is it? 

25 A. I'm sorry? 
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Q . The fact that the MPAA provided you 

with the examples for the survey is not 

3 something you mention in your report? 

4211 

4 A. I'm taking your word for it. Is there 

5 a reference to it somewhere in a page maybe? 

6 Q. No, I couldn't find it. I was 

7 wondering if I missed something. 

8 A. Yeah, I don't -- I don't particularly 

9 recall making that statement. 

10 Q. Okay. And the examples that they 

11 provided you pretty much accepted that they 

12 were representative of programming categories? 

13 

14 

A. 

Q. 

Yes. 

And how exactly did you receive these 

15 examples? Did you receive them in e-mail form 

16 or did they give them to you over the 

17 telephone? Do you recall? 

18 A. I don't recall the form. It would not 

19 have been verbal, I don't think. 

20 Q. You think there is some document that 

21 would have embodied the particular examples 

22 that they provided you; is that correct? 

23 

24 

A. 

Q. 

That might exist somewhere, yes. 

Okay. And let me -- Geoff, can you 

25 just bring up that February 17th, 2017 letter. 
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1 

2 

I'll represent to you, Mr. Horowitz, 

this is a letter from your counsel to us 

3 dealing with some -- various discovery 

4 requests. 

5 And, Geoff, if you go down to page 16. 

6 We had asked for all documents that 

7 were related to the different examples that 

8 were included in the surveys. 

9 JUDGE STRICKLER: Is that Number 3 on 

10 the --

11 MR. GARRETT: It's Number 3 and Number 

12 4. 

13 JUDGE STRICKLER: Thank you. 

14 

15 

BY MR. GARRETT: 

Q. And the response is 11 Mr . Horowitz 

16 relied on his professional knowledge and 

17 experience in forming this statement, and did 

18 not rely on or consider any documents." 

19 Do you see that? 

20 

21 

A. 

Q. 

Yes. 

Did you consider any documents or rely 

22 on documents from the MPAA in deciding the 

23 examples to be produced? 

24 

25 

A. 

Q. 

In formulating the questionnaire? 

The examples to be produced or to be 
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included in the questionnaire. 

A. I personally don't recall handling any 

3 documents . 

4 

5 

6 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Q. 

How did you receive the examples? 

I don't know if I received them. 

Well, they are in your survey, right? 

They are. 

And you got them from the MPAA? 

Yes. 

And you can't recall whether you got 

11 them orally or via e-mail or via --

12 A. Or if I personally -- of if I 

13 personally got them at all. 

14 

15 

16 

17 

18 

Q. 

A. 

Q. 

A . 

Q. 

Well, who would have gotten them? 

Someone on my staff. 

And you don't know what they received? 

No. 

Okay . Now we can take that down. 

19 Now, you also talked this morning 

20 about instructions that had been given to the 

21 interviewers -- well, let me go back a second. 

22 You talk about one of the advantages 

23 of your survey was that a single individual 

24 would respond for multiple systems, correct? 

25 A. A single individual would respond for 
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1 multiple systems they were responsible for, 

2 correct. 

3 Q. And so we're clear on this, if you had 

4 one person who responded for, I guess, as many 

S as 60 different systems, does that sound right? 

6 A. Could there have been a person? There 

7 could be, yes. 

8 Q. And as I understand it, if those 60 

9 systems, 30 carried the same signal, they would 

10 only be asked or administered the survey once, 

11 correct, for all 30 systems? 

12 A. Yes. 

13 Q. And were they, respondents, asked to 

14 give separate evaluations for each of the 

15 systems? 

16 

17 

A. 

Q. 

No. 

You would identify for that respondent 

18 the 30 systems for which they were responding, 

19 correct? 

20 

21 

A. 

Q. 

They were only identified one system. 

And they were not told the identity of 

22 the other 29 systems? 

23 

24 

A. 

Q. 

That's correct . 

So if -- and then whatever response 

25 that they gave, you would then apply across all 
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30 systems, correct? 

A. Yes. 

Q. Is it possible that that respondent 

4215 

4 would have responded differently had they been 

5 asked about each of those systems individually? 

6 

7 

A. 

Q. 

Possibly. 

Well, assume, for example, you have a 

8 respondent who's carrying only WGNA. Got it so 

9 far? 

10 

11 

A. 

Q. 

Assuming only WGNA, yes. 

Carrying only WGNA. Do you think a 

12 respondent would answer differently for a 

13 system, say, in Iowa versus Southern 

14 

15 

16 

17 

California? 

A. 

Q. 

A. 

Probably not. 

And why is that? 

Because, generally speaking, they 

18 would value these things the same when they 

19 Q. There would be no regional 

20 differentiation? 

21 A. Not necessarily be any regional 

22 differentiation. 

23 Q. The local news on WGNA would be 

24 equally important in Southern California as it 

25 would be in, say, down state Illinois? 
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3 

A. I don't know if there would be a 

difference or not. 

Q. Okay. But the respondents were not 

4 told that they were giving values for all 30 

5 systems in my hypothetical here, were they? 

6 A. You know, I don't know if they were 

7 told that. 

8 Q. You're not certain what they were 

9 instructed? 

4216 

10 A. I'm not sure what they were instructed 

11 as far as -- what they were told, not 

12 instructed. 

13 

14 

15 

16 

17 

18 

Q. 

kind of 

in some 

A. 

Q. 

A. 

Well, did you -- you said that any 

instructions might have been included 

documents at the :eield house, correct? 

Yes. 

What is the field house, exactly? 

What is the field house? It's a 

19 company called GMRS, Global Market Research 

20 Services. 

21 Q. And did you provide GMRS with any 

22 instructions on how to administer the survey 

23 here? 

24 

25 

A . 

Q. 

We did . 

Did you provide them with instructions 
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1 that would say that in case of this respondent 

2 answering for multiple systems, that they 

3 should or should not be told the identities of 

4 the systems for which they were responding? 

5 A. They -- they might have been given 

6 instructions about what -- you know, what to do 

7 with - - with -- when they had multiple systems . 

8 Q. Well, just so I am clear, the question 

9 is whether or not you provided your field house 

10 here with instructions about how to handle the 

11 situation where one individual was going to be 

12 making determinations about 30 odd systems? 

A. In a general sense, I know they were 13 

14 

15 

told to do one interview. 

Q. 

16 writing? 

17 

18 

A. 

Q. 

Okay. And were these instructions in 

I don't know . 

Okay. And in the case of the one 

19 respondent answering on behalf of 30 systems, 

20 do you identify any of the systems for which 

21 they were responding? 

22 

23 

A . 

Q. 

The system in question on the survey. 

Right, but they were answering for 30 

24 different systems, right? 

25 A. Yes. 
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3 

Q. 

A. 

Q. 

Right? 

Yes. 

And you selected one of the 30; is 

4 that right? 

Selected one of the 30. 

4218 

5 

6 

A. 

Q. And then whatever responses they gave, 

7 you used for all 30? 

Yes. 8 

9 

A. 

Q. All right. Let me switch here to a 

10 discussion you had this morning about the 

11 warm-up questions . 

12 Do you recall that? 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

written 

Appendix 

you have 

A. 

Q. 

A. 

21 number? 

Yes. 

And if I could ask you to turn to 

direct testimony. And we'll go to 

A and just use the questionnaire 

there. 

Did you say page 30? 

No, Appendix A. 

Oh, Appendix A. Is there a page 

your 

that 

22 Q. Well, it begins on page 23. But let's 

23 g9 to page 25 and Question 4 of that survey. 

24 A. I'm sorry, I did not follow where 

25 you're sending me. 
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We're going to go to page 25. 

25. 

Of your testimony. 

Yes. 

4219 

1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Q. Exhibit 6012. Go to Question 4, one 

6 of your warm- up questions. 

7 

8 

A. 

Q. 

Um-hum. 

So this is the question you asked 

9 them, whether they featured in their 

10 advertising and promotion any of the particular 

11 program categories. 

12 Do you see that? 

13 

14 

A. 

Q. 

Yes . 

And that ' s essentially the same 

15 question that the Bortz folks had asked in the 

16 2004- 1 05 survey, correct? 

17 A. Yes. 

18 Q. But they changed it for 2010 through 

19 2013, correct? 

20 A. Yes. 

21 Q. And do you know why they changed it? 

22 A. I don't know why they dropped that, 

23 those 

24 

25 

Q. 

A . 

All right. Well 

They dropped it. 
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1 Q. Yeah. Well, I 1 ll just represent to 

2 you it's because of questions that were raised 

3 by the Judges in the '04-'05 proceeding as to 

4 the usefulness of the data. 

5 Let me just ask you to turn to page 18 

6 of your testimony. This is where you report 

7 the results of that Question 2. Do you see 

8 that? I'm sorry, Question 4. 

9 A. Yes. 

10 Q. Right? 

11 A. Um-hum. 

12 Q. That's yes? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

Question 

Yes. 

page 18? 

Results, Question 4, yes. 

All right. And so am I reading this 

17 right that in the year 2010, on the right, that 

18 92 percent of the respondents said that they 

19 did not feature any of the program categories 

20 on distant signals? 

21 

22 

A. 

Q. 

Yes. 

And the comparable number in 2011 was 

23 65 percent, correct? 

24 

25 

A . 

Q. 

Yes. 

And 2012, 93 percent? 
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Yes. 

And 97 percent in 2013? 

Yes. 

4221 

1 

2 

3 

4 

A. 

Q. 

A. 

Q. So -- and these results were similar 

5 to the results that the Bortz folks are getting 

6 in the 2004- 1 05 survey, correct? 

7 A. I don't recall the results of that 

8 survey. 

9 Q. Now, we also discussed or you also 

10 discussed this morning the change that the 

11 Bortz folks made in the constant sum question. 

12 Do you recall that? 

13 

14 

A. 

Q. 

res. 

And in '04-'05, they talked about the 

15 value to the cable system in terms of 

16 attracting and retaining subscribers, correct? 

17 

18 

A. 

Q. 

Yes. 

And they dropped that in the 2010 

19 through '13, correct? 

20 

21 

A. 

Q. 

Yes. 

Do you understand why they dropped it 

22 in 2010 through '13? 

23 A. There was some some testimony that 

24 they wanted to broaden the category of --

25 broaden the definition of value. 
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1 

2 

Q. All right . So if we could turn, 

Geoff, to the 2004-'05 decision, which is 

3 Exhibit 6033. 

4 

5 

JUDGE BARNETT: Mr . Olaniran? 

MR. OLANIRAN: Your Honor, I don't 

6 think that exhibit has been admitted yet. 

4222 

7 JUDGE BARNETT: Is it being offered? 

8 MR. GARRETT: I was not aware that it 

9 hadn't been admitted. I'm not going to offer 

10 it, but it is the decision of the Judges in the 

11 '04-'05 case. I think regardless of whether 

12 it's in evidence or not, it's something that 

13 can fairly be referred to here, Your Honor . 

14 JUDGE BARNETT: We can take official 

15 notice. 

16 MR. OLANIRAN: Thank you. 

17 BY MR. GARRETT: 

18 Q. Geoff, if you go up to page 57065. 

19 Do you have that before you there, 

20 Mr. Horowitz? 

21 

22 

A. 

Q. 

Yes, I do. 

All right. If you go down at the 

23 bottom right-hand corner there, there's a 

24 paragraph beginning "yet." Do you see that? 

25 And then we continue over to the next 
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1 

2 

-- well, let's just go to the next page, Geoff . 

Actually, let's go back to the one you 

3 just had. So you see they're talking about the 

4 Bortz decision to define the key relative value 

5 question in terms of attracting and retaining 

6 subscribers? Do you see that? It's 

7 highlighted on the screen. 

8 A. Yeah, okay, on the screen, yes. 

9 Q. And then now we'll go over to the next 

10 page. And there's a discussion that continues 

11 for a couple of columns, but let me just ask 

12 you to hone in on the middle column, right 

13 above the footnote beginning 11 in short . " 

14 

15 

A. 

Q. 

Okay . 

It said, "The preferences expressed by 

16 cable system operators who answer the Bortz 

17 survey, where the key relative value question 

18 is limited to defining worth only in terms of 

19 attracting and retaining subscribers, either 

20 may implicitly reflect more than an actual 

21 underlying subscriber demand for the 

22 programming that appears on a particular 

23 distant signal station or, alternatively, 

24 unrealistically minimize factors such as 

25 whether the input in question is more 
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1 

2 

attractive than a cable network alternative in 

terms of the net revenue or profit maximization 

3 goals of the buyers." 

4 Do you see that? 

5 

6 

A. 

Q. 

I do. 

Do you understand that the reason that 

7 the Bortz folks changed the survey was to help 

8 respond to that particular concern of the 

9 Judges in the '04-'05 case? 

10 A. My immediate reading of this is that 

11 it conforms to what I had thought was the 

12 notion to broaden the concept of what's 

13 included under value. 

14 

15 

16 

Q. 

A. 

Q. 

Okay. 

That's how I read this. 

And also just -- and so they 

17 eliminated the reference, specific references 

18 to subscriber attraction and retention, 

19 correct? 

20 A. They eliminated that from their entire 

21 survey. 

22 Q. And if we go to your key question, 

23 Number 6 -- if we can go to your -- go to page 

24 36 of your testimony. 

25 A. I see page 36. 
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l 

2 

3 

4 

Q. All right. And this is the constant 

sum question here in the middle? 

A . 

Q. 

Yes. 

And you see if we go down about five 

5 paragraphs, it says "in formulating your 

6 percentage"? Do you see that? 

7 

8 

A. 

Q. 

Yes. 

It says, "Please think about all the 

9 factors we have been discussing, including 

10 using this programming in your advertising and 

11 promotions in 2010 to '13 to attract and retain 

12 subscribers." 

13 Do you see that? 

14 

15 

A. 

Q. 

Yes. 

All right. So that's -- I mean, that 

16 factor that you included in there, that's the 

17 one that kind of relates to the promotion 

18 question where somewhere between 60 and 

19 97 percent of the respondents say that they 

20 don't feature? 

21 

22 

A. 

Q. 

Yes . 

Okay. And then you say the importance 

23 of this programming to you and your 

24 subscribers; do you see that? 

25 A. Yes. 
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1 Q. And that's essentially the concept 

2 that the Bortz folks had in the constant sum 

3 question in 2004- ' 05, correct? 

4 

5 

A. 

Q. 

Yes. 

And that's the one that the Judges had 

6 concern about, correct? 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

About its limitation to that. 

Yeah. Correct? 

Yes. 

And then you say "and any other 

11 consideration that you may have. 11 

1 2 

13 

14 

A. 

Q . 

Yes. 

And the difference between this 

formulation of the constant sum question and 

15 the Bortz formulation is that Bortz was just 

16 basically left it open- ended , that it did not 

17 try to limit the respondents to thinking about 

18 attraction and retention of subscribers? 

19 A. It did not provide any information to 

20 the ... 

Q. Okay. Let me ask you to turn to 21 

22 Exhibit 1141, which is the a spreadsheet . 

23 Oh, I'm sorry, you won't find it there. We're 

24 only going to be able to put -- this is a 

25 rather thick spreadsheet here . 
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4 

is 

JUDGE BARNETT: And I believe this 

MR. GARRETT: And it ' s restricted. 

JUDGE BARNETT: -- part of that 

5 restricted material. 

MR. GARRETT: Yes. 

4227 

6 

7 JUDGE BARNETT: We'll mark the record 

8 as restricted, and I don't think there is 

9 anyone in the room who needs to leave, but 

10 we'll close the door. 

11 (Whereupon, the trial proceeded in 

12 confidential session.) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 C O N F I D E N T I A L S E S S I O N 

2 

3 

4 

5 

6 

7 

8 

9 
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11 

12 

13 

14 

15 

16 

17 

18 

19 
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3 
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5 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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4 
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10 

11 

12 

13 

14 

15 

16 

17 
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21 
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24 
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10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 
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22 
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24 

25 
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7 

4235 
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1 

2 

3 (Whereupon, the trial resumed in open 

4 session.) 

5 
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1 0 P E N S E S S I O N 

2 CROSS-EXAMINATION 

3 BY MR. COSENTINO: 

Good afternoon, Mr. Horowitz. 

Good afternoon. 

4245 

4 

5 

6 

Q. 

A. 

Q. My name is Victor Cosentino. I am an 

7 attorney for the Canadian Claimants group. 

8 I want to start by asking you to take 

9 a look at your testimony, Exhibit 6012. And 

10 I'm going to direct you to page 3. 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Page 

3 • 

Yes. 

Okay. Now, let's see here. There's a 

15 sentence here I want you to take a look at 

16 where in this second full paragraph you talk 

17 about improvements. And then you say, 

18 11 Notwithstanding these improvements, it is my 

19 opinion the Horowitz survey is not a substitute 

20 for behavioral data such as viewing." 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Yeah. 

Is that still your position? 

That is my position. 

And would your position be the same if 

25 that said the Bortz survey? 
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2 

A. 

Q. 

Excuse me? 

Would your position be the same if 

3 that said the Bortz survey? 

4 A. It would be the same as not a 

5 substitute for viewing data. 

4246 

6 Q. Okay. And is viewing the only kind of 

7 behavioral data that you would use, or in your 

8 experience is other types of behavioral data 

9 better than survey data? 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

In this case, it would be viewing. 

In this case, you would use viewing? 

Yeah. 

But in your experience in other areas, 

do you generally use behavioral data or survey 

15 data when both are available? 

16 A. Well, we use survey data. That's what 

17 we generate. Our clients often have behavioral 

18 data, whether it's purchase behavior, viewing 

19 behavior, reading behavior, or -- to match up 

20 with our surveys to formulate their own 

21 marketing operations, program development 

22 decisions. 

23 Q. Okay. But in the research area, is 

24 there a preference for behavioral data over 

25 survey data? 
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1 A. There would be a hierarchy of -- in a 

2 general sense, of behavioral data versus survey 

3 data. Survey data might be used to understand 

4 why the behavioral data, but not to -- not to 

5 change what the behavioral data is indicating. 

6 

7 

Q. 

A. 

Okay. 

Often we're asked to do a survey --

8 we're finding this behavioral data; can you do 

9 a survey so we can find out from consumers or 

10 viewers why it is that they're doing this 

11 behavior? 

12 Q. All right. Now, I want to dig a 

13 little into your survey. As I understood it, 

14 reviewing your survey -- your report, there's 

15 actually the sample of 300 systems, right, but 

16 you actually surveyed a much larger group of 

17 people, right? 

18 

19 

A. 

Q. 

Yes. 

Okay. And if we look at your 

20 testimony on page 12, this table, Table 1.1, 

21 shows information about how many respondents 

22 you had from each sample of 300, correct? 

23 A. We successfully how many systems we 

24 successfully covered from a sample of 300. 

25 Q. Okay. But, again, there were more 
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1 there were more respondents to your survey than 

2 those who appear in your sample? 

3 

4 

A. 

Q. 

Yes. 

Okay. And the data reported by 

5 Dr. Frankel is just based on your sample, 

6 right? 

7 

8 

A. 

Q. 

Yes. 

Okay. I'm just trying to clarify at 

9 this point. 

10 

11 

A. 

Q. 

No, I understand. 

Okay. Now I want to take a look at 

12 Exhibit 1140, which was previously admitted. I 

13 don't think it's in front of you there. 

14 MR. COSENTINO: And, Your Honor, this 

15 exhibit is -- I'm going to use a paper version . 

16 It's restricted. 

17 JUDGE BARNETT: All right. Are you 

18 going to ask about the substance? 

19 MR. COSENTINO: I am not going to ask 

20 about the substance of it at this point. I 

21 just want to show some small pieces of 

22 information and get clarification as to what 

23 they mean. 

24 JUDGE BARNETT: In prior hearings, 

25 we've had the ability to turn off the 
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1 forward-facing monitors and only leave the ones 

2 on that are on counsel table or on the bench. 

3 I'm not sure if we -- I mean, basically turn 

4 off the big monitors. I don't know if we have 

5 that ability or not. 

6 

7 

8 

MR . COSENTINO: Thank you . 

(Laughter.) 

JUDGE BARNETT : Thank you. Solved. 

9 In that case, we won't close the record or the 

10 room, Mr. Cosentino, so long as you do not ask 

11 any questions on the record that reveal the 

12 confidential nature of the material. 

13 

14 

MR. COSENTINO : Okay. At this point, 

I am not going to do that. 

15 But could you turn the ELMO on for me? 

16 BY MR. COSENTINO : 

Q. Okay. Let's start with the wide view. 

Mr. Horowitz, this is a printout of a 

17 

18 

19 

20 

21 

22 

spreadsheet that you provided, I believe, of 

results for Bortz. 

MR . OLANIRAN: We can barely see . 

MR. COSENTINO: I know. But I'll get 

23 to it. 

24 MR. GARRETT: Your Honor, we're happy 

25 to use our copy that we were using before, if 
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1 that would help Mr. Cosentino. We can put it 

2 up on the screen rather than on the ELMO. 

3 JUDGE BARNETT: Is it the same, the 

4 same material? 

5 

6 

MR. GARRETT: It's our exhibit, right? 

MR . COSENTINO: Yes. I mean, that 

7 would be great. Thank you . 

8 

9 

MR. GARRETT: Geoff, can you do that 

10 

11 

12 

13 

14 

for us? 

Exhibit 

want to 

BY MR. 

Q. 

MR. COSENTINO: And, Geoff, this is 

1140. Great. That's exactly where 

be. 

COSENTINO: 

Mr. Horowitz, the first question I 

15 have for you is this code star in the upper 

16 left-hand corner, can you explain what that 

17 means? 

18 

19 

A. 

Q. 

No. 

Oka·y. Then - - but you do note that 

I 

20 underneath it, each of these rows has a number 

21 associated with it, correct? 

22 A. Each of these rows has a number in the 

23 column A. 

24 

25 

Q. Correct, thank you. 

And, Geoff, could you go all the way 
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2 

down to the bottom of this? 

JUDGE FEDER: Could we just first 

3 identify what this is? 

4 BY MR. COSENTINO : 

4251 

5 Q. I'm sorry, this is Exhibit 1140. It's 

6 the 2013 survey data from Horowitz. 

7 JUDGE FEDER: So these are the results 

8 of the data? 

9 MR . COSENTINO: Yes, which has 

10 previously been admitted. 

11 JUDGE FEDER: Thank you. 

12 BY MR. COSENTINO: 

13 

14 

15 

Q. 

A. 

Q. 

All right. And stop there. 

Okay . 

Take a look at these codes and tell 

16 me, if you now understand what it means, if you 

17 can explain it to us. 

18 

19 

20 

A. 

Q. 

A. 

Yes. 

Okay. 

It's a code for which part of the 

21 sample that data is from. That data is from 

22 the 300 sub-sample and was -- Number 1, and was 

23 completed. And these are reported in my 

24 testimony. 

25 Q. Okay . 
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1 A. Subset 2 is from the 300 sub-sample 

2 and not completed, that was shown on the sample 

3 disposition as not having been completed or 

4 interviewed. 

5 3 is interviews from systems that are 

6 not in the 300 interviews -- 300 system sample 

7 and completed. We collected that data. 

8 And 4 is the same, not from the 300 

9 interview sub-sample but we did not -- and we 

10 did not complete those surveys. 

11 Q. Okay. The last line item here of 799, 

12 let's call it about 800, there are about 800 

13 systems listed here. Your sample was designed 

14 based on however many were in the population , 

15 correct? 

16 

17 

A. 

Q. 

Yes . 

Okay. And, Geoff, you can take this 

18 down. And can you give me back the control 

19 here? Thank you. 

20 So of those 800 systems in 2013, 200 

21 were used in your results, correct? 

22 

23 

A. 

Q. 

Yes. 

Okay. And is 200 an adequate number 

24 out of 800 to get valid and reliable results? 

25 A. It's 200 out of 300. 
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Q. Well, okay . Is 200 out of 300 

reliable? 

A . That's a good response rate. 

1 

2 

3 

4 Q. Okay. Would ~O out of 200 be reliable 

5 and valid? 

6 A. We'd have to have a discussion about 

7 valid and reliable. 

8 

9 

Q. 

A. 

Okay. 

If we talk to 50 executives about 

10 their decisions as a business or a government 

11 or entity, we could discuss whether, boy, we'd 

12 like to rely on these data. It's 50 experts. 

13 It was only a small number. Do the other 250 

14 have a different opinion? We ' d have to 

15 consider all those factors before deciding that 

16 we wanted to rely on, a la the word 

17 "reliable, 11 or consider the results valid . 

18 Q. Okay. So as the number you 

19 interviewed out of your whole sample decreases, 

20 this becomes a bigger concern for you? 

21 

22 

23 

A. 

Q . 

A. 

It becomes a concern. 

Okay. What about 10 out of 300? 

Ten out of 300? We'd consider that 

24 qualitative information. 

25 Q. You would consider it --
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1 

2 

A. In a focus group, saying, well, focus 

group of these 10, we wonder what the rest of 

3 the universe is like . And we might be tempted 

4 to do further research or decide that we may 

5 already know what -- so 10 is a qualitative. 

6 Q. Okay. But it's not a quantitative 

7 analysis? 

8 

9 

A. 

Q. 

Right, correct. 

Okay . And would you do those 10 still 

10 in a survey telephone interview format? 

11 

12 

A. 

Q. 

Excuse me? 

You would do those 10 in a survey 

13 interview format? 

14 

15 

16 

A. 

Q. 

A. 

We would 

That's what you did here, right? 

In a hypothetical case, that's the 

17 question you're asking me; is that correct? 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Yes. 

If we got 10 out of 300? 

If you got 10 out of ·300? 

Yes, that's how we would relate to 

22 those data. 

23 Q. Okay. Would you extrapolate those 10, 

24 the results of those 10 to the value ascribed 

25 by the entire 300? 
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A. No, not with -- unless somebody 1 

2 presented some great case for doing that. I'm 

3 not trying to imagine would that would be. 

4 Q. Okay. And now do you •know how many 

5 respondents had Canadian signals in the 

6 Horowitz survey? 

7 

8 

A. 

Q. 

No, I don't. 

Okay. So in 2013, I believe it was 8. 

9 And in 2012 and 2011, it was 7. 

A. 

Q. 

A. 

Q. 

Um-hum. 

And in 2010, it was 1. 

Um-hum. 

Do you believe that is data that you 

10 

11 

12 

13 

14 

15 

can rely on for a quantitative market value? 

A. It is a valid part of the -- of the 

16 from 200 interview sample, not evaluated 

17 separately, but evaluated in the context of all 

18 the interviews. 

19 Q. So you believe that adding in the 

20 results from those 7 or 8 or 1 to the results 

21 from the 300 gives you valid 

22 A. They're a part of the result of the 

23 300. 

24 Q. But you only have opinion or 

25 information from one person in 2010. 
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1 

2 

A. A small sub-cell of the sample, yes, 

Canadian-only television . Not an unusual case 

3 in survey research . 

4 Q. Okay. And yet you still believe it 1 s 

5 reliable? 

6 A. The overall results of the sample is 

7 reliable, yes. 

8 Q. Okay. Now, I want to direct you to 

9 your testimony again, and this is page 25 and 

10 we 1 re in your survey questionnaire. 

11 And these are items at the bottom 

12 here, we're looking at items A, B, and C, which 

13 are news and community events, syndicated 

14 series, and movies. If we move to the next 

15 page, we pick up D, which is sports, and E, 

16 which is other supports, and F, which is 

17 devotional. 

18 

19 

A. 

Q. 

Um-hum. 

And G, which is PBS, and H, which is 

20 programs broadcast only on Canadian stations. 

21 Correct? 

22 

23 

A. 

Q. 

Yes. 

Now, with regard to category G, which 

24 is programs broadcast only on PBS stations, and 

25 category H, programs broadcast only on Canadian 
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2 

stations, those require the respondent to 

answer about all the programming on those 

3 signals, correct? 

4 

5 

A. 

Q. 

Yes. Yes, it does. 

Okay. And the other categories are 

6 just a programming type? 

A. Yes. 

4257 

7 

8 Q. Okay. Now, this is a question - - this 

9 question is something you emulated from Bortz, 

10 correct? 

11 

12 

A. 

Q. 

Yes. 

Okay. If you had designed this 

13 question, would you have compared entire 

14 signals to programming categories, if you were 

15 designing it from scratch? 

16 A. Well, let ' s look at the overall task 

17 going back to your reference to -- because I 

18 got this from Bortz . This -- these are the 

19 categories in front of this tribunal. That's 

20 really where the source of - -

21 Q. Well, that ' s not really true, right? 

22 In the case of the Canadians, we're not asking 

23 for the entire value of the signal. We're onl y 

24 asking for our programming on it, correct? 

25 A. In this case, we're asking for -- I 
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1 

2 

believe this is the point you 1 re making, we're 

asking for the entire value of the -- of the 

3 signal. 

4 Q. Right. You're asking for the entire 

5 value of the signal? 

6 

7 

A. 

Q. 

Yes. 

But the Canadian Claimants group is 

8 asking for the value of Canadian programming on 

9 the Canadian signal. Not the Joint Sports 

10 programming, not the Program Suppliers 

11 programming. And as you discussed earlier 

12 today with Mr. Lutzker, not the Settling 

13 Devotional Claimant programming. 

14 

15 

A . 

Q . 

Right . 

But your question asks for an entire 

16 signal's worth of content. Do you understand 

17 the difference? 

18 A. I understand the difference. I'm 

19 trying to understand that you 1 re saying that 

20 these -- this other content that deserves 

21 allocation of value is on your signal. Not 

22 in other words, you have stuff that we're 

23 giving allocated value to the Canadian station 

24 that belongs to other people. Is that what 

25 you're saying? 
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That's what I'm saying. 1 

2 

3 

4 

Q. 

A. 

Q . 

A. 

It could be. I was not aware of that . 

Okay. 

Like you said, that this content on 

5 your station that belongs to somebody else. 

6 Q. So if you were trying to get at the 

7 value of Canadian programming only, would you 

8 ask it as an entire signal or would you ask it 

9 as a category? 

10 A. Well, we -- it ' s sort of a little bit 

11 of speculation. We'd have to examine whether 

12 similar caveats would need to be used as 

13 we've used for compensable and not, as far as 

14 what the respondents should pay attention to on 

15 account of the signal and not pay attention to 

16 in allocating value to the content. 

17 Q. Okay. You didn't understand that 

18 distinction, though, before we talked about it 

19 today? 

20 A. I didn't understand the -- that 

21 there's carriage on Canadian channels that 

22 should be credited to somebody -- other 

23 category. 

24 Q. Okay. This morning you talked about 

25 pre-testing and you said that in the case of 
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1 

2 

3 

4 

executives, you didn't feel it was necessary to 

pretest, correct? 

A. 

Q. 

Yes. 

Now, that's because you believed that 

5 the executives are knowledgeable? 

6 

7 

A. 

Q. 

They are knowledgeable, yes. 

Okay. But you never actually tested 

8 that, correct? I mean, there's no -- there was 

9 never actually an empirical test done by 

10 Horowitz to determine if these cable system 

11 operators understood the question and what 

12 in a way that let us rely on the results, 

13 right? You never tested it? 

14 

15 

A. 

Q. 

We did not do a test of that nature. 

Okay. You didn't test it to determine 

16 if there was any ambiguity in the question, 

17 correct? 

18 

19 

A. 

Q. 

Correct. 

You didn't test it to determine what 

20 they thought you meant when you talked about a 

21 value or shares on a constant sum, correct? 

22 

23 

A. 

Q. 

Correct. 

Okay. Now I want to look at 

24 earlier today with Mr. Garrett, you were going 

25 through some spreadsheets of cable system 

Heritage Reporting Corporation 
(202) 628-4888 

j 

Public Version



SDC Written Direct Statement (2010-2013 SD) - Designated Prior Testimony

( 

( 

( 

4261 

1 

2 

information. Okay? And one of the ones he 

looked at with you was -- showed the different 

3 signals that were carried by each system. 

4 And I want to if I took an excerpt 

5 of just one of them and I want to show it to 

6 you. This is an excerpt of Exhibit 1144, which 

7 is the data for 2013. 

8 And this is a system, you don't know, 

9 but we've all talked about before, and it has 

10 two types of signals on it. Do you see that? 

11 It has KBTC, which, if you go over to station 

12 type description, is educational --

13 

14 

15 

MR. OLANIRAN: Excuse me, Your Honor. 

You're right. 

MR. COSENTINO: Restricted? I'm 

16 sorry, Your Honor. 

17 JUDGE BARNETT: Okay. This portion of 

18 the transcript will be marked as restricted. I 

19 don't see anyone in the hearing room who needs 

20 to be excluded at this time. 

21 (Whereupon, the trial proceeded in 

22 confidential session.) 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 (Whereupon, the trial resumed in open 

11 session.) 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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JUDGE BARNETT: Mr. Dove? 

4267 

1 

2 

3 

4 

MR. DOVE: No questions, Your Honor. 

JUDGE BARNETT: Redirect, 

S Mr. Olaniran? 

6 REDIRECT EXAMINATION 

7 BY MR. OLANIRAN: 

8 Q. Good afternoon again, Mr. Horowitz. I 

9 have a couple of very quick questions, 

10 hopefully. 

11 You testified that you thought 

12 examples were helpful, did you not? 

13 

14 

A. 

Q. 

Yes. 

And when you were -- you spoke -- when 

15 you were answering some of the questions by 

16 Ms . Mace and she referenced the fact that news 

17 and community events in your questioning did 

18 not have particular examples, do you recall 

19 that? 

20 

21 

A. 

Q. 

Yes. 

And you also testified that you didn't 

22 raise that question with MPAA with regard to 

23 examples for news and community events. Do you 

24 recall that? 

25 A. Yes. 
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Q. And from a survey practitioner's 1 

2 perspective, did it matter to your -- to your 

3 survey that you didn't have an example for 

4 news? 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

And why is that? 

News is news. 

What do you mean? 

News is, for example, the news. 

As in it's self-explanatory; is that 

11 what you mean? 

12 

13 

14 

A. Yeah. 

JUDGE STRICKLER: How about the other 

part of that category, community events? Do 

15 you think that's also self-explanatory? 

16 THE WITNESS: Community events could 

17 have used an explanation. 

18 JUDGE STRICKLER: Thank you. 

19 BY MR. OLANIRAN: 

20 Q. Also during your conversation with 

21 Ms. Mace, she asked you about certain programs 

22 that were mis-categorized on WGN-only systems 

23 as Program Suppliers' programs. Do you recall 

24 that conversation? 

25 A. Yes . 
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1 

2 

Q. Okay. And she asked whether you would 

al l ocate to the other sports share in those 

3 instances to the Commercial Television 

4 category, to the extent the mis - categorized 

5 programs were the only programs on WGNA; is 

6 that correct? Do you remember that? 

7 

8 

A. 

Q. 

As a reasonable substitute . 

And I believe -you said it woul d be an 

9 estimate, a good estimation, something to that 

10 effect. Do you recall that? 

11 A. Yes. 

12 Q. Okay. And the examples that she 

13 showed you were on WGN-only systems. Do you 

14 

15 

16 

17 

remember that? 

A. 

Q. 

Yes. 

Okay. And so do you recall 

Mr. Trautman saying stating in his testimony 

18 that WGN- only systems constituted about 

19 30 percent of the -- of the universe of 

20 systems? 

21 

22 

A. 

Q. 

Yes. 

Okay. So which woul d mean that 

23 70 percent of the other systems carried a 

24 complement or different signals, including WGN, 

25 correct? 
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A. 

Q. 

Yes, possibly including WGN, yes. 

So now keeping that in mind, if you 

were looking at if you were going to 

4270 

4 reallocate, to the extent that you will at all 

5 reallocate the share that you derived from 

6 surveying WGN-only systems, when it constituted 

7 only 30 percent of the universe, would you 

8 to the extent you're estimating, would you be 

9 estimating the entire share derived for other 

10 sports or just some portion thereof? 

11 A. As I think I said, only taken from the 

12 instances in where the error occurred. 

13 

14 

Q. Now, in response to some questioning 

from Mr. Garrett, he asked you he gave you a 

15 couple of examples where there were what one 

16 would call low amounts of volume on WGNA. In 

17 one instance, I think it was two hours. In 

18 another instance, I think it was 30 minutes. 

19 And he asked whether you would have changed 

20 your choice of using an other sports category. 

21 Do you recall that? 

22 

23 

A. 

Q. 

Yeah. 

And you said that it would not have. 

24 Do you recall that? 

25 A. Yes. 
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Q. And why did you say that it wouldn't 

have? 

1 

2 

3 A. It's -- it's -- there ' s something for 

4 our respondents to evaluate as far as whatever 

5 is compensable on those. 

6 Q. And is that premised on your testimony 

7 that respondents are deemed knowledgeable of 

8 the content on their systems? 

9 A. In this -- in our emulation of the 

10 Bortz survey, they are deemed knowledgeable to 

11 do the constant sum and evaluate the content 

12 that they are buying and evaluating. 

Q. And did you read in the Bortz survey 13 

14 the extent to which Mr. Trautman said the 

15 respondents were knowledgeable about their 

16 content? 

17 A . I'm sorry, could you repeat the 

18 question? 

19 Q. I said, did you read Mr. Trautman's 

20 testimony? 

21 

22 

A. 

Q. 

Yes. 

And do you recall Mr. Trautman 

23 discussing the extent to how very knowledgeable 

24 the respondents are? 

25 A. Yes. 
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Q. Thank you very much. 

MR. OLANIRAN: I have no further 

3 questions. 

4 JUDGE BARNETT: Thank you, 

5 Mr. Olaniran. 

Mr. Horowitz, thank you very much . 

THE WITNESS: Thank you. 

(The witness stood down.) 

4272 

6 

7 

8 

9 JUDGE BARNETT: Does that conclude the 

10 program for today? 

11 

12 

13 yes . 

14 

15 

MS. PLOVNICK: Yes, Your Honor. 

MR. OLANIRAN: For Program Suppliers, 

JUDGE BARNETT: Ms . Plovnick? 

MS. PLOVNICK: Ms. Hamilton will be 

16 here on Monday. 

17 JUDGE BARNETT: All right. Do we have 

18 an estimate of how long her testimony will 

19 take? 

20 MS. PLOVNICK: I mean, direct won't be 

21 that long. But the other parties 

22 

23 

JUDGE BARNETT: Okay. 

MR. GARRETT: Your Honor, we have 

24 eight hours left on our time limit. 

25 (Laughter.) 
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